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Dear Secretary Sebelius:

The undersigned organizations and individuals submit these comments on the proposed
regulation implementing the *“anti-prostitution policy requirement,” 22 U.S.C. 8 7631(f),
contained in the United States Leadership Against HIV/AIDS, Tuberculosis and Malaria
Act of 2003 (“Leadership Act”).

HIV prevention goals — as well as the human rights of individuals — are undermined by
the Leadership Act’s “pledge requirement,” which requires recipients of funding to have
a “policy opposing prostitution and sex trafficking.” We oppose the requirement because
it compromises much-needed health and social services and the right to those services, as
well as free speech. The law is bad — and the proposed regulations do not make a bad
situation any better. Moreover, the proposed regulations are unworkable for foreign
NGOs.

The Bush Administration originally found that the pledge requirement was
unconstitutional as applied to US NGOs and, accordingly, prevented agencies from
enforcing it against US NGOs. They reversed course in 2005 and a broad coalition of
groups sued the US government on First Amendment grounds to stop enforcement. The
draft regulation makes no mention of this litigation even though a federal court has twice
found the pledge and its implementation unconstitutional. Instead, the draft proposes an
extremely burdensome scheme for US groups to exercise their free speech rights.
Moreover, the proposed regulation continues to be so vague that affected NGOs do not



know how to operate under it. The draft regulation is therefore deeply disappointing.

In order to cure the ongoing constitutional violation, HHS should refrain again from
enforcing the policy requirement against U.S.-based non-governmental organizations, as
it did from May 2003 through May 2005, and as it has been substantially ordered to do by
the District Court.

The proposed regulations do not clarify what it means to “oppose prostitution” and leave
it unknown whether the following activities are allowable:

1. A recipient uses private funds to support a “safe house” where meetings, counseling,
and health services are provided for sex workers. The program supports efforts to
negotiate with the police to assure that the sex workers will not be subjected to illegal
harassment and exploitation. By ensuring a safe environment, health workers are able to
engage and consistently reach vulnerable groups in need of services.

2. A recipient provides private funds to a group of sex workers that has come together as
a collective to help them obtain access to such rights as wearing shoes outside a brothel
and a proper burial. That group of sex workers either has no policy on prostitution or, on
its own accord, takes a public position promoting or advocating the legalization of
prostitution.

3. A recipient supports with private funds a range of health care providers, including
some private entities that operate their own clinics. Such health care providers might
advocate for the legalization of prostitution, conduct research, publish papers, or speak
publicly on the topic of legalization of prostitution.

4. A recipient uses private grants to conducts trials on microbicides. These trials require
the enrollment of individuals at very high risk of contracting HIV, such as sex workers, in
order to evaluate the effectiveness of new products in preventing HIV transmission. Such
trials must be carefully constructed to ensure that such women are not exploited as human
subjects. Previous trials involving sex worker populations have been unsuccessful due to
protests by sex worker groups (among others) over the perceived ethics of such trials.
The recipient wants to work with this community in order to build bridges and help sex
workers and their allies understand the potential of microbicides and prevention research.
It also wants to contract with members of the community to conduct research and engage
in outreach with their peers. The coalitions, NGOs and unions representing sex workers
all take different positions on the issue of prostitution and its legalization.

5. Countries have experimented with a range of legal and health approaches with regard
to prostitution. It is the responsibility of public health professionals to objectively
examine these various approaches and to present evidence on their outcomes. A recipient
uses private funds to engage in public health research and discourse related to the pros
and cons of various legal regimes and health approaches to stemming the transmission of
HIV/AIDS among this high risk group.



6. A recipient supports a privately funded study to examine the reproductive health needs
of HIV positive women, including commercial sex workers. The study occurs in several
countries, including some where commercial sex work is legal. The research findings
indicate possible benefits arising from the decriminalization and/or legalization of sex
work in stemming the transmission of HIVV/AIDS and the organization publishes such
findings.

7. A recipient provides privately funded technical HIVV/AIDS support to a U.S. academic
institution, in which faculty members take a wide range of positions on the legal status of
prostitution and how it affects public health outcomes. The recipient would like to
continue providing technical support.

There are additional concerns about the requirements to maintain separate organizations,
because they are unworkable in most practical situations. Additionally, the regulations do
not provide a process for approval of affiliate organization proposals and given the
penalties for being out of compliance, this lack of clarity may make it more likely that
organizations simply cannot provide the needed services.

In addition, the regulation calls for funding recipients to maintain “objective integrity and
independence from any affiliated organization” that engages in undefined “restricted”
activities. A recipient must be “to the extent practicable in the circumstances, legally,
physically and financially separate from the affiliated organization.” Rather than listing
clear standards, there are five non-exclusive factors, none of which is given any particular
weight. The agency reserves the right to determine, “on a case-by-case basis and based on
the totality of the facts, whether sufficient legal, physical and financial separation exists”
and reserves the right to take other, as yet undisclosed, factors into account.

The harsh separation requirement is unnecessary, and has been rejected by HHS in other
arenas. In regulations for the faith-based initiative, HHS required that federally funded
activities are conducted either at a different time or in a different place than any privately
funded, religious activities such as worship and proselytization. HHS has recognized that
this level of separation is sufficient to ensure that the government neither funds nor
endorses a grantee’s message. Therefore, such separation would be sufficient to ensure
that HHS does not endorse any privately funded speech related to prostitution by
recipients.

The unconstitutional limitation on free speech lead us to believe that the pledge should
not be enforced against US-based NGOs. We also maintain that the proposed regulations
are unworkable and stand in the way of providing essential services to human being, both
because they fail to answer basic questions about what is required and they propose a
budensome affiliation scheme.

Thank you for consideration of our comments.

Sex Work Awareness, New York



Alan Clear, Harm Reduction Coalition, New York
Sienna Baskin, New York

Jeanne Bergman, New York, NY

Jake Wolfhart, Capitan, NM

Jill Brenneman, Durham, NC
Christopher Brown, Springfield, MO
Ginger Ruth-Virago, San Francisco, CA
Marie Camacho, Dallas, TX

Juline Koken, Ph.D., New York

Chris O'Sullivan, El Cerrito, CA

Dee Dennis, Connecticut

Melissa Hope Ditmore, Ph.D, New York, NY
Lillian Cohen-Moore, Everett, WA

Eric Wunderman, New York, NY
Shelly Resnick, Portland, OR

Karem Dion, Wahiawa, HI

Melissa Gira Grant, Brooklyn, NY
Christina Jones, Wichita, KS

Analia Lavin, Montevideo, Uruguay
Carol Leigh, California

Sean Mannion, Brooklyn, NY

Kevin Silvey, Seminole, FL

Audacia Ray, Brooklyn, NY



Alicia Relles, San Francisco, CA
Ilse Rumes, Brooklyn, NY
Laura-Marie Taylor, Sacramento, CA
Mae Quilty, Boston, MA

Julia Gelbort, Chicago, IL

Kenneth Knoppik, Boca Raton, FL
Amanda Brooks, Las Vegas, NV
David Phillips, Berwyn Heights, MD
Joan E Loza Mobry, Madison, WI
Elizabeth Wood, Kew Gardens, NY
Christiane Henker, Bad Laer, Germany
Elisabeth Kelly, Washington, DC
Linda Gottschalk, Green Bay, WI
Rev Bookburn, Collingswood, NJ
Slava Osowska, San Francisco, CA
Candy Leblanc, Sacramento, CA
Ron. Price, Pasadena, TX

Catherine Simon, Northampton, MA
Chelsea Ricker, Brooklyn, NY

Dana Eckhoff, San Francisco, CA
Lily Rocco, New York, NY

Kim Carter, Van Wert, OH

Darryl Warner, Rockaway Beach, NY



Elizabeth Barrette, Charleston, IL
Stacey Swimme, San Francisco, CA
Jenifer Mitchell, Tucson, AZ

Kelli Wells, Rocklin, CA

Ginger Geronimo, Birmingham, AL
Thierry Schaffauser, London, NY
Lynn Maurine, Land o Lakes, FL
Bill Piper, Washington, DC

Bob O’Connor, South China, ME
James M Nordlund, Fargo, ND
Anthony Bowles, Silver Spring, MD
SWOP East, Raleigh, NC

AV Flox, Los Angeles, CA

Bryan D. Freehling, Lahaska, PA
Kee Hinckley, Winchester, MA
John Bitters, Portland, OR

Rebecca Dundon, Lexington, KY
Evelyn Wolke, Manassas, VA
Adjoa Tetteh, New York, NY
Samantha Maloney, Bridgewater, NJ
Jesse Evans, Berkeley, CA
Cha-Cha Connor, Worcester, MA

Elizabeth Nanas, Canton, Ml



Lisa Skibenes, Yorktown Hts, NY
Katharine Fisher, Berkeley, CA
Anne Jonas, New York, NY

Rachel Aimee, Brooklyn, NY

Zanne Frandsen, Copenhagen, NE
Kimberly Cornwell, Sacramento, CA
Rachel Grinstein, Brooklyn, NY
Julie Iversen, Copenhagen, CA
Aoife Swane, Ludwigshafen/Rhein, DE
Jenny Heilbronn, Offenbach, DE
Barbara Carrellas, New York, NY
Mark Woodward, Alexandria, TN
Lisa B Schwartz, Yardley, PA
Juliana Williamson-Page, Monterey, CA
Tara Hurley, Pawtucket, RI

Katrin Redfern, Brooklyn, NY

Kelly Boyker, Seattle, WA

Carol Leigh, San Francisco, CA
Veronica Monet, Nevada City, CA
Ingrida Platais, Brooklyn, NY
Diviana Ingravallo, L.A., CA

Benny Jack Jerne, Vejen, DE

David Henry Sterry, Montclair, NJ



Catherine Stephens, New York
Shawna Colubriale, Las Vegas, NV
Paul Arons, Friday Harbor, WA
Padma Govindan, Brooklyn, NY
Vanessa Forro, Cleveland, OH
Claus Petersen, Arhus, Denmark
Meitar Moscovitz, San Francisco, CA
Petra Timmermans, Amsterdam, CA
Berta Avila, San Leandro, CA
Shannon Williams, Oakland, CA
Michelle Aldrich, San Francisco, CA
Heather Bowlan, Long Beach, CA
Barb Brents, Las Vegas, NV
Edward Rippy, Concord, CA
Caroline Coppola, Phoenix, AZ
Soodle Billy, Co.Dublin, Ireland
Jerry Isom, Lake Oswego, OR
Flannery Rogers, Brooklyn, NY
Bruce Evans, Portland, OR

Laura Place, Takoma Park, MD
Ashley Fairburn, Fresno, CA

Mike Toohey, York, SC

Robin Head, Las Vegas, NV



Jessie Abraham, Darwin, WY

Erin Gannon, San Francisco, CA
Juliana Piccillo, Tucson, AZ

Kristen DeLuca, Pittsfield, MA
Gregoire Bolduc, Flint, Ml

Janice Rocke, Carmel, CA

Sue Metzenrath, ACT, CA

Billie Jackson, M.A., Westminster, CO
Jason Bowman, Sacramento, CA
Danna Freedman-Shara, North Kingstown, RI
Megan Andelloux, Pawtucket, RI
Ledena Mattox, Portland, OR

Monica Shores, Washington, DC
Jason Flores, Merced, CA

Tamara O'Doherty, Burnaby, WA
Shawn Tamaribuchi, San Francisco, CA
Peter Werner, Sausalito, CA

William Colwell, Sturbridge, MA
Sarah Grinstein, San Francisco, CA
Renee Lamont, Washington, DC

E. Mclnate, Oakland, CA

Diego Basdeo, Richmond, VA

Antonia Levy, Leipzig, NY



Jomeka Barnett, Murfreesboro, TN
Melissa Broudo, Brooklyn, NY
Dan Powers, Denver, CO

Edward Miller, Johns Creek, GA
Ceceilia Morrow, Astoria, NY
Jenny Barto, Lakewood, OH
Allena Gabosch, Seattle, WA
Haven Wheelock, Portland, OR
Loretta Bengivenga, Pen Argyl, PA
Jennifer Wilen, Brooklyn, NY

Liz Coplen, Tucson, AZ

Eric Mortensen, Brooklyn, NY
Fred Cook, Hollywood, CA

Jake Christian, Los Angeles, CA
Annie Sprinkle, San Francisco, CA
Deborah Valentine, Murrieta, CA
Dara Cohen, Minneapolis, MN
Kirsten Aspengren, Eugene, OR
Michelle Holshue, Ambler, PA
Urooj Arshad, Washington, DC
Shanna Katz, Phoenix, AZ

David Beasley, Brooklyn, NY

Kay West, Tucson, AZ



Mark Reinert, Boston, MA

Juline Koken, Brooklyn, NY

Ellen Marshall, Louisville, Colorado

Maryse Mitchell Brody, New York

Mabel Bianco, Buenos Aires, Argentina

Julie Bates, Australia

Ted Cheng, Taiwan

Kate DeMaere, Australia

Jo Doezema, Ph.D., Visiting Fellow IDS University of Sussex

Kara Gillies, Program Development and Education Coordinator at Maggie's: The Toronto
Sex Workers Action Project

Dr. Michael Goodyear, Halifax, Canada

Anneke Hut, Amersfoort, Netherlands

Ingrid Peeters, Torremolinos, Spain

Norrie May Welby, Australia

Global Network of Sex Work Projects, United Kingdom
Canadian HIV/AIDS Legal Network

Glyde Health, Australia

Scarlet Alliance, Australia

Sex Workers Interest Organization, Denmark

Syndicat du TRAvail Sexuel (STRASS), France



