UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK
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UNITED STATES AGENCY FOR
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1. This Declaration addresses the legal and practical difficulties of
establishing, registering, and operating new nonprofit organizations overseas, in light of
the guidelines issued by the government (U.S. Agency for International Development and
Department of Health and Human Services) under the U.S. Leadership Against
HIV/AIDS, Tuberculosis, and Malaria Act of 2003 (the “Guidelines”). The Guidelines
prohibit grant recipients to from engaging in protected expression unless they do so
through newly created, privately funded separate organizations that would not be required
to follow the Act's policy requirement.’

2, The Guidelines do ﬁot allow American charitable organizations working

abroad adequate alternative channels for protected expression because it is simply too

! See Acquisition & Assistance Policy Directive (AAPD) 05-04 Amendment 1, Implementation of the
United States Leadership Against HIV/AIDS, Tuberculosis and Malaria Act of 2003 — Eligibility
Limitation on the Use of Fund and Opposition to Prostitution and Sex Trafficking, issued July 23, 2607
(U.S. AID Guidelines); Guidance issued by the Office of Global Health Affairs, Department of Health and
Human Services, implementing Section 301(f) of the United States Leadership Against HIV/AIDS,
Tuberculosis and Malaria Act of 2003, issued July 23, 2007.



burdensome for non-profit organizations to create, establish, register, and operate new
such organizations everywhere they work overseas.

3. In particular, the extraordinarily stringent requirements for organizational
separation and independence — mandating “legaily separate entit[ies],” that are
completely “physically and financially separate,” judged on factors that include “the
existence of separate personnel, management, and governance,” “the existence of
separate accounts, accounting records, and timekeeping records,”” and separate signage
and identification, are exceptionally burdensome for the Plaintiffs and for other American
charitable and nonprofit organizations seeking to provide critical relief and development
services that literally keep people alive in some of the world’s most challenging
countries.

4, This Declaration addresses whether, and the extent to which, the
Guidelines impose burdens on the establishment of affiliates in all of the countries in
which these organizations operate, whether with US or private funds. By way of
example, this Declaration establishes and details the legal and practical burdens in
registering a new and separate nonprofit in five of the countries where Pathfinder
International and CARE, which are members of InterAction and Global Health Council,

operate outside the United States: India, Bangladesh, Mozambique, Ethiopia, and Peru.

1. Background and Statement of Qualifications

5. I currently serve as Professor of Law and Facuity Scholar at the University

of Towa, where I teach, conduct research and publish scholarly work on the law affecting

2 Id. This wording appears in both the U.S. AID and Department of Health and Human Services
guidance.



nonprofit organizations and philanthropy, particularly in international and comparative
perspective.

6. I am President-elect of the International Society for Third Sector Research
(ISTR), the international scholarly association promoting research and education on the
nonprofit sector, philanthropy and civil society, and will serve as President in 2009-2011.
In 2009-2010, I will also serve as Chair of the Section on Nonprofit and Philanthropic
Law of the American Association of Law Schools (AALS), the group of law professors
and legal scholars teaching, conducting research, and publishing scholarly work on the
law of nonprofit and philanthropic institutions.

7. I have conducted research and published on the law affecting nonprofit
and philanthropic institutions, particularly in international and comparative perspective,
for many years. My publications in this area, detailed in my Curriculum Vitae, which is

attached hereto as Exhibit A, include work published in the Michigan Law Review, UC

Davis Law Review, Pittsburgh Law Review, Voluntas: International Journal of Voluntary

and Nonprofit Organizations, and other major journals. In 2008 I will publish a scholarly

volume on the impact of counter-terrorism law and policy on nonprofit organizations

titled Regulation of the Voluntary Sector: Freedom and Security in an Era of Uncertainty

(Routledge, forthcoming 2008).

8. I have consulted for government agencies, international agencies,
foundations and charitable organizations, and other institutions on law and policy
affecting nonprofit and philanthropic institutions. These institutions include the Ford
Foundation, World Bank, United Nations Development Programme, Asia Foundation,

Luce Foundation, Oxfam, and other institutions. In other areas I have served as a



consultant for the U.S. Department of Justice (human trafficking); U.S. Department of
State (human trafficking and forced labor in Asia, and other matters); the U.K. Serious
Organized Crime Agency (SOCAY); the Refugee Legal Centre (U.K.); the Vietnamese
Ministry of Justice; Vietnamese Union of Science and Technology Associations; and
other mstitutions.

9. I hold the A B. degree from Princeton University, the M.A. degree from
Yale University, and the J.D. degree from Columbia Law School, where I studied Asian
Jaw. T read and speak Chinese and read Vietnamese. Earlier I served in senior program
positions with the Ford Foundation in Beijing, Bangkok, Hanoi, and New Delhi,
including directing and managing the Ford Foundation’s programs in Vietnam, and
developing a regional program to strengthen the nonprofit sector and philanthropy in
South Asia.

10.  Ihave worked very extensively in several of the countries discussed in
detail in this Declaration. In India, I served as Program Officer for the Nonprofit Sector
and Philanthropy with the Ford Foundation, developing and managing a regional program
to strengthen the nonprofit sector and philanthropy in South Asia, based at the Ford
Foundation’s regional office in New Dethi. In Bangladesh, I served as consultant to the
Ford Foundation with full responsibility for the establishment of Bangladesh’s first
national private foundation, the Bangladesh Freedom Foundation. I have written and

published extensively on the nonprofit sector and philanthropy in India and Bangladesh,



including co-editing a volume titled Philanthropy and Law in South Asia® and publishing

several scholarly law articles and book chapters.*

II. The Guidelines Impose Substantial Burdens on the Establishment and
Operations of U.S.-based Nonprofit Organizations that Operate Abroad

11.  The burdens of providing humanitarian assistance in most of the countries
in which the members of InterAction and Global Health Council (collectively
“members™) operate become exceptionally burdensome when they must be shouldered
twice, for new and separate organizations. In virtually every country abroad, including

those in which the members operate, those burdens include those described below.

A. Burdens of Registering a New, Legally Separate Entity in Multiple
Countries

*  Philanthropy and Law in South Asia (Mark Sidel and Iftekhar Zaman (eds.), Asia Pacific Philanthropy

Consortium, 2004), updaied as Philanthropy and Law in South Asia: Recent Developments in Bangladesh,
India, Nepal, Pakistan, and Sri Lanka (Asia Pacific Philanthropy Consortium, 2007,

www . asianphilanthropy.org).

*  These include Mark Sidel, Recent Research on Philanthropy and the Nonprofit Sector in India and

South Asia, 12 Voluntas: International Journal of Voluntary and Nonprofit Organizations 171 (2001);
Mark Sidel, Resource Mobilization and the New Indian Philanthropy, in Richard Holloway (ed.), Towards
Financial Self-Reliance: Resource Mobilisation for Citizens’ Qrganisations in the South (Earthscan, 2001);
Mark Sidel, Philanthropy in India’s High Technology Communities and the Complex Search for Social
Innovation, Harvard Asia Quarterly (Summer 2001); Mark Sidel, Courts, States, Markets and the Nonprofit
Sector: Judiciaries and the Struggle for Capital in Comparative Perspective, 78 Tulane Law Review 1611
(2004Y; Mark Sidel, The Guardians Guarding Themselves: Nonprafit Self-Regulation in Comparative
Perspective, 80 Chicago-Kent Law Review 803 (2005); Mark Sidel and Iftekhar Zaman, Philanthropy and
Law in South Asia: Key Themes and Key Choices, International Journal of Not-for-Profit Law 7:2 (2005);
Mark Sidel, Diaspora Philanthropy to India: An American Perspective, in Geithner, Johnson and Chen
{eds.), Diaspora Philanthropy and Equitable Development in China and India (Global Equity Initiative,
Harvard University, 2005); Mark Sidel, Focusing on the State: Government Responses to Diaspora
Philanthropy and Implications for Equity, in Merz, Geithner and Chen (eds.), Diasporas and Development
25-54 (Global Equity Initiative, Harvard University, 2007).




12.  The Guidelines would impose significant, often exceptional difficulties in
securing permission to register and operate a new nonprofit entity in a foreign country.
These difficulties are substantially exacerbated by the fact that organizations will have to
explain to local government authorities (often multiple authorities, and at different levels)
why a second, separate and new registration for another entity is necessary.

13.  Inmany countries in which the members operate, for example, approval
and registration of a new and separate foreign affiliated organization is a long,
cumbersome and exceptionally difficult procedure, involving substantial costs. It will be
even longer, more cumbersome and difficult where it involves the second, new, and
separate organization related to an American charitable organization and where the
American parent must shoulder the additional burden of explaining to the foreign
government why this arrangement is necessary. In some countries, government agencies
responsible for approval and registration of foreign charities or their local counterparts
may only allow each organization to have one address, or only to work in defined, pre-
approved areas of the country. As the International Center for Not-for-Profit Law
(ICNL) has noted, there is currently “a regulatory backlash against NGOs that has caused
growing concern among commentators and practitioners throughout the world. In the
past 2 years alone, more than twenty countries have introduced restrictive regulations
aimed at undermining civil society. These countries join scores of others with existing

laws, policies, and practices that stifle the work of civil society orga:niza‘[ions.”5

5 David Moore, Safeguarding Civil Society in Politically Complex Environments, 9:3 International

Journal of Not-for-Profit Law (Tuly 2007), at www.ijnl.org. On the government-caused problems of
registration in a disaster-ridden nation, see also International Federation of Red Cross and Red Crescent
Societies (IFRC), Law and Legal Issues in International Disaster Response: A Desk Study (2007), at 13.




B. Difficulties Securing Visas and Work Permits for Foreign Employees
of New Entity

14.  Members will face difficulties securing visas and/or work permits for
American or other foreign employees of the new entity, difficulties exacerbated because
many countries may not issue visas or work permits for additional foreign personnel in a
new and separate entity — and where the government Guidelines appear clearly to prohibit
the “dual use” of personnel across both affiliates.

15.  As the International Red Cross has found, governments frequently limit
the number of visas and/or work permits that can be given to foreign nongovernmental
organizations, impose substantial waiting times or approval procedures, and require that
the organizations to whom such foreign individuals will be assigned be fully registered
and approved. In fact, some 77% of international humanitarian organizations responding
to an International Red Cross survey reported significant difficulties in this arca.® All of
these processes would become considerably more difficult and complex under the

Guidelines.

C. Expenses of Paying for Separate Office Space, Staff, and Equipment
16.  Members will face expenses — sometimes exorbitant expenses — of paying

for new and separate office space, local staff, foreign staff, necessary vehicles (including

See International Federation of Red Cross and Red Crescent Societies (JFRC), Law and Legal fssues in
International Disaster Response: A Desk Study (2007), Sec. 10.1, p. 116, at http://www.reliefweb.int,
(attached in relevant portion as Exhibit C hereto}.




customs and tax costs as well as vehicle costs),” office equipment, security, telephone and
Internet access, and other services.® These expenses would be exacerbated because,
according to the Guidelines, they cannot be shared by the organizations, which must

remain separate in all ways.

D. Problems Opening Bank Accounts

17.  Members will face particular problems associated with opening bank
accounts by nonprofit and nongovernmental organizations in many countries. Banks may
require evidence of registration with and approval by the government, and national laws
or regulations may limit the number of bank accounts or even prohibit multiple accounts
per organization, per donor, or per project (as has been the case in India under the
Foreign Contribution (Regulation) Act).’ These already complex and difficult provisions

would be exacerbated by implementation of the Guidelines.

E. Tax Burdens

18.  The procedural tax burdens on branches, affiliates or grantees of American
charitable organizations in developing countries are already burdensome, and the addition
of a requirement for new and separate organizations is likely to significantly confuse the

issues of tax exemption and tax deductibility for domestic affiliates, and to re-raise with

For example, the same International Red Cross study cited above noted that 40% of international
humanitarian organization headquarters reported that customs problems with importing telecommuni-
cations equipment were “always or frequently present.” Id. at 199,
¥ Inyet another example, the Red Cross study found that 85% of international humanitarian organization
headquarters reported barriers to hiring local staff. Id. at 120.
®  The International Red Cross also reported that 85% of international humanitarian organization
headquarters had difficulties in opening bank accounts in the countries where they work. Id. at 126.



government officials the question of the tax treatment of organizations related to
American charities and nongovernmental organizations, resulting in substantial additional
burdens. In certain cases, national governments may even question whether existing
organizations, operating on a tax exempt basis, should be re-classified or reexamined,
causing exceptional burdens not only for the new and separate affiliate but potentially for

the existing organization as well.'?

F. Additional Political and Security Suspicion of New and Separate
Establishments in Foreign Jurisdictions

19.  Members will face substantial risk of significantly enhanced suspicion by
government, security, intelligence and police authorities in countries concerned that new
and separate organizations are being created in order to evade tax, customs, or other
government regulations. In a number of countries, government authorities, service
providers, the media and other institutions are likely to believe that new and separate
groups arc being established in order to separate grantmaking and programs from
advocacy, and thus to substantially increase advocacy activities, support for dissidents,
and other activities that may be highly unpopular to government authorities.

20. Such “doubling up” would also cause, in many countries, increased
foreign country intelligence targeting of the American organizations, and increased
suspicion in some countries that the new and separate groups are being formed to engage

in destabilizing activities or activities in support of armed or other dissidents.

1 Yor examples of the significant tax burdens and difficulties that can be encountered, see the

International Red Cross study, id. at secs. 12.1, 12.3, pp. 125-29.



G. Fundraising Difficulties

21.  The Guidelines will also make it more difficult — perhaps considerably
more difficult - for institutions to raise funds for two reasons.

22.  First, in a highly competitive fundraising environment, the newly-formed
separate organizations would have no track record of accomplishment on the ground on
which to raise funds. Because of the exceptionally detailed separation requirement, the
new and separate affiliates are unlikely to be able to rely on the track record in effective
work on the ground established by the already-existing organization.

23.  Second, the increased administrative costs incurred from dividing the
work that a member does in dozens of countries into new and separate organizations
would likely downgrade a member’s ranking by independent certification organizations
that rank charitable organizations.

24.  Inresponse to concerns about effectiveness and efficiency in the American
charitable sector, a number of rating and ranking organizations evaluate non-profit
administrative costs and the ratio of administrative to program costs. This burgeoning
sector includes the Better Business Burecau Wise Giving Alliance (www.give.org),
Charity Navigator (www.charitynavigator.org), Guidestar (www.guidestar.org), Charity
Watch (American Institute of Philanthropy) (www.charitywatch.org), and others.

25.  Less favorable rankings or ratings, in turn, can have a distinctly negative
impact on the ability of organizations to raise funds from the public. They may even
impact the ability to obtain funds from the government. In my own experience as a
grantmaker with a major private foundation, and as a consultant to other foundations and

scholar of philanthropy as documented earlier in this Declaration, I am of the opinion that

10



the requirements of the Guidelines and the implications of those requirements for
administrative expenses, ratings and related issues would negatively impact fundraising

by affected institutions.

H. All of These Factors Impose Substantial Burdens on Members’
Operations in the United States

26.  The cumulative effect of these burdens in multiple countries is likely to be
very substantial. But beyond the burdens on the new and existing related organizations in
many developing countries, the various burdens, in dozens of countries, will in turn cause
substantial burdens for the home offices of American charitable institutions, adding
substantial administrative costs that neither government funding nor private donors are
likely to cover because these expenses do not contribute directly to the resolution of
hunger, poverty, illness and other problems in developing countries, but must be

managed solely in response to the government’s Guidelines.

II1. Examples of the Burdens the Guidelines Impose in Five Key Identified
Countries in Which Plaintiffs are Active

A, India

27.  Requiring American charitable organizations to establish new and separate
affiliates in India, in addition to the operations that they have established through long
and assiduous effort, is likely to be exceptionally burdensome and result in long delays,
expensive processes, and government refusal to allow the registration and establishment

of new and separate organizations.

11



28.  The process for registering and establishing Indian affiliates of foreign
charitable organizations, or foreign branches of charitable organizations, in India is
already exceptionally complex and cumbersome, beginning with a difficult choice
between registering and establishing as a society, trust, company or in some other form.

29.  Registration and establishment in India takes months or years of
application and seeking government approval, including consideration of the activities
that the organization will carry out, examination of the proposed board, and other
procedures. For foreign organizations establishing affiliated organizations in India, these
processes are complicated by the required clearances that must be obtained from the
Indian Intelligence Bureau (IB), Ministry of Foreign Affairs, and other government
authorities.

30.  Beyond the complexities and cumbersome process, it is possible or even
likely that the Indian authorities, concerned with tracking and understanding the activities
of foreign charitable and nonprofit affiliates in India, will merely refuse to allow the
registration and establishment of parallel organizations. Such refusals are Iikely to take
place on an organizational basis, and it would be in keeping with past Indian government
practice for the government to make such decisions based in part on the advocacy
activities of specific organizations.

31.  Visas for foreign personnel are always complex and time-consuming to
obtain. The government often imposes limits on the number of foreign personnel that can
be employed by the affiliate of a foreign charitable organization, and it may well be
impossible to convince the government to loosen that limit for new and separate affiliates

of American charitable organizations.

12



32.  The burdens of operations are particularly problematic in India. Affiliates
and branches of foreign charitable and nonprofit organizations must engage in the highly
cumbersome and time-consuming process of obtaining government authorization for
duty-free import of vehicles and office equipment (because the government may not
permit duty-free purchase of existing goods held by other charities in the country), and it
may well be very difficult to obtain those permissions for two affiliates of the same
foreign organization. Securing appropriate office space, telephone and Internet access
and other necessary services can take months or longer. Accomplishing these tasks
twice, for separate affiliates of the same American organization, is likely to be
exceptionally difficult and spark suspicion that cheating, fraud, illicit or anti-government
activities are at work.

33. There are other restrictions at work as well. The U.S. State Department
noted in the most recent (March 2007) Country Reports on Human Rights Practices that
“NGOs must secure approval from the Ministry of Home Affairs before organizing
international conferences. Human rights groups contended that this provided the
government with substantial political control over the work of NGOs and restricted their
freedom of assembly and association. NGOs alleged that some members from abroad
were denied visas arbitrarily.”'! In addition, “[sJome domestic NGOs and human rights
organizations faced intimidation and harassment by local authorities.”"?

34.  There is a long history of government suspicion of the foreign charitable

sector in India, documented by the U.S. Department of State as recently as March 2007 in

1 See the India section of the U.S. Department of State, Country Reports on Human Rights Practices
2006 (issued March 2007), at www.state.gov/g/drl/rls/hrrpt/2006/78871 htm.

21
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the most recent annual Country Reports on Human Rights Practices.”> These historical
influences increase the burdens on organizations establishing new and separate
organizations, for the Indian government authorities at central and state levels will be
suspicious that the new organization is being established to evade tax or customs
requirements, or to engage in advocacy or political activities. The government ministries
most likely to hold and act on these suspicions include the Ministry of Home Affairs, the
Intelligence Bureau, and the Ministry of Finance.'

35.  The establishment of new and separate affiliates of American charitable
organizations in India would also almost certainly cause havoc and long delays in the
receipt of funds from abroad for charitable work in India. This is because India has a
long-standing and strictly applied process by which Indian nonprofits and charitable
affiliates can receive and use foreign charitable donations, known in India as foreign
contributions. The strict Foreign Contribution (Regulation) Act (FCRA) (attached as
Exhibit C hereto), first adopted during the Indian Emergency in the mid-1970s, governs
the receipt and use of foreign donations and requires organizations based in India to apply
for approval as a foreign donation-receiving entity or to apply for special permission to
receive funds on a one time basis.

36.  Fach of these alternatives — approval of organizations to receive foreign
charitable donations, or approval of donations on a one-time basis — is exceptionally

difficult and cumbersome. Indian government authorities — particularly the Ministry of

3 For extensive information on suspicion of foreign religious and human rights organizations in India,

for example, see the India section of the U.S. Department of State, Country Reports on Human Rights
Practices (2006), at www.state.gov/g/drlrls/hrpt/2006/78871.htm.

¥ The U.S. Department of State has extensively tracked and documented these issues. See, ¢.g. the India
section of the U.S. Department of State, Country Reports on Human Rights Practices 2006 {issued March
2007), at www.state.gov/g/drl/rls/hrrpt/2006/78871 htm.
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Home Affairs, which administers the FCRA system, and the Intelligence Bureau, which
conducts FCRA-related investigations of charitable and nonprofit organizations for the
Indian government — remain suspicious that foreign charitable funds will be used for
destabilizing religious, political, corrupt or other purposes in India. The U.S. State
Department has noted multiple instances in which these suspicions have resulted in
denials of approval for foreign charitable funds to be used in India."”

37.  In addition, as the most recent State Department country report on human
rights in India points out, “[i]n February [2006], the Ministry of Home Affairs barred
8,673 organizations from seeking foreign funds under the Foreign Contribution and
Regulation Act (FCRA), reportedly for failing to provide the proper paperwork. Under
the ruling, these organizations need government approval before seeking aid from abroad.
NGOs called the FCRA flawed and extremely restrictive and claimed that the
government failed to notify organizations when the requisite paperwork was needed.
Some human rights groups contended that FCRA was a means of intimidation and
substantial political control by. the government over the work of NGOs. NGOs expressed
concern that the Home Ministry, which is normally not responsible for financial matters,
was tasked with monitoring the finances of NGOs. The act has a clause that states the
NGOs must also secure approval from the government before organizing international

conferences, and some NGOs alleged that the government has denied visas to prevent

15 gee the India section of the U.S. Department of State, Country Reports on Human Rights Practices
2006 (issued March 2007), at www.state.gov/g/drl/rls/hrrpt/2006/78871.htm. 1 have discussed this problem
in India (as well as in Bangladesh) extensively in Sidel, Courfs, States, Markets and the Nonprofit Sector:
Judiciaries and the Struggle for Capital in Comparative Perspective, 78 Tulane Law Review 1611 (2004).
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members from holding conferences paid for with foreign funds.”'® The State Department
report also pointed out that “[i]nternational human rights organizations were restricted,
and foreign human rights monitors historically have had difficulty obtaining visas to visit

the country for investigative purpose.”’

B. Bangladesh

38.  Requiring American charitable and nonprofit organizations to establish
new and separate organizations in Bangladesh, under a system in which even the normal,
seemingly uncontroversial establishment of a single charitable affiliate can cause
enormous burdens and delays, is likely to be exceptionally burdensome and to result in
long delays, expensive processes, and even government refusal to allow the registration
and establishment of the new and separate organizations.

39.  American charitable organizations have spent decades negotiating the
byzantine and conflict-filled processes of government regulation of the foreign charitable
sector in Bangladesh, and remain concerned that a conflict-ridden, often violent political
culture marked by an impasse between two powerful political parties and military rulers
will result in further erosion of the work that charitable organizations can do in
Bangladesh.18 Under these tenuous and difficult circumstances, where “the relationship

between nonprofits and the government has nearly always been characterized by tension

16 See the India section of the U.S. Department of State, Country Reports on Human Rights Practices
2006 (issued March 2007), at www.state.gov/g/drl/rls/hrrpt/2006/78871 .htm.

17
Id.
8 See, e.g., the discussion of charitable activities and dangers in Philanthropy and Law in South Asia:

Recent Developments in Bangladesh, India, Nepal, Pakistan, and Sri Lanka (Asia Pacific Philanthropy
Consortium, 2007, www.asianphilanthropy.org). See also The World Bank, Economics and Governance of

Nongovernmental Oreanizations in Bangladesh (World Bank, April 2006, at www.worldbank.org.bd).
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and mistrust,”"

requiring that American charities establish parallel organizations in
Bangladesh is likely to prove exceptionally burdensome.

40.  Registration and establishment in Bangladesh, as in India, takes months or
years of application and seeking government approval, including consideration of the
activities that the organization will carry out, examination of the proposed board, and
other procedures. For foreign organizations establishing groups in Bangladesh, these
processes are complicated by the required clearances that must be obtained from multiple
government agencies, including the bureaucratic and politically driven NGO Affairs
Bureau (NGOAB) and other government institutions. A report funded partly by U.S.
AID found that “delays by NGOAB are frequent and often prolonged...NGOAB lacks
capacity in the most fundamental aspects of its ability to perform its functions.”

41.  Beyond the complexities and cumbersome process, it is likely that the
Bangladesh authorities, as in India, concerned with tracking and understanding the
activities of foreign charitable and nonprofit organizations, will merely refuse to allow
the registration and establishment of parallel organizations. Such refusals are likely to
take place on an organizational basis, and it would be in keeping with past Bangladeshi

government practice for the government to make such decisions based in part on the

advocacy activities of specific organizations. A 2005 report partly funded by U.S. AID

19

Philanthropy and Law in South Asia, supra note 21, p. 5.

2 1 eon Irish, Karla Simon, and Fawzia Karim Feroze, Legal and Regulatory Environment for NGOs in
Bangladesh (17 April 2005), funded by NORAD, SIDA, and U.S. AID and contracted by UNDP, at
http://www.iccsl.org/pubs/bangladeshfinalreportmay15.pdf, p. 10.
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commented on the “much bad will and suspicion ... between the NGOs and the GOB
[Government of Bangl::ldesh].”21

42.  The U.S. State Department, in its most recent report (March 2007) on
human rights practice in Bangladesh, noted that “[t]here were many examples of
harassment [of foreign and domestic NGOs] by the [Bangladeshi] intelligence
algencies.”22 “In September [2006], according to local human rights organizations, in
anticipation of opposition protests in Dhaka, the government indiscriminately arrested
hundreds of persons, including opposition activists and NGO supporters, on old cases or
false charges such as theft. Most detainees were released within a few days. ...In mid-
September police throughout the country arrested 172 workers at different offices of the
NGO Proshika, according to press reports.”>

43.  Visas for foreign personnel are usually complex and time-consuming to
obtain, as the U.S. Department of Stafe has documented with respect to foreign religious
personnel in Bangladesh as recently as March 2007.*' The government often imposes
limits on the number of foreign personnel that can be employed by an organization
related to a foreign charitable organization, and it may well be impossible to convince the

government to loosen that limit for new and separate affiliates of American charitable

organizations.

2 1d, p. 19.

2 Gee the Bangladesh section of the U.S. Department of State, Country Reports on Human Rights
Practices 2006 (issued March 2007), at www.state.gov/g/drl/rls/brrpt/2006/78869.htm.

B Id, The State Department also reported that “No action was taken nor charges filed related to the July

2005 deaths of two employees of the Christian Life Bangladesh NGO who were allegedly killed because
they showed an evangelical film. Police initially arrested several suspects for the killing, but they were later
released, and no charges had been filed at year's end.”

24 _]i
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44, The burdens of operations are particularly problematic in Bangladesh.
Affiliates of foreign charitable and nonprofit organizations must often engage in a highly
cumbersome and time-consuming process of obtaining government authorization for
duty-free import of vehicles and office equipment (since the government may not permit
foreign charities or their local affiliates to purchase existing, in-country goods on a duty-
free basis), and it may well be very difficult to obtain those permissions for two groups
related to the same foreign organization. Securing appropriate office space, telephone
and Internet access and other necessary services can take months or longer.
Accomplishing these tasks twice, for separate affiliates of the same American
organization, is likely to be exceptionally difficult and spark suspicion that cheating,
fraud, illicit or anti-government activities are at work.

45.  Given the already heightened suspicions of the Bangladeshi authorities
toward foreign charitable and nonprofit organizations, the authorities in Dhaka, like those
in India, are likely to be highly suspicious that attempts to establish parallel groups in
Bangladesh are being undertaken to evade tax or customs requirements, or to engage in
advocacy or political activities. The government bodies most likely to hold and act on
these suspicions are the NGO Affairs Bureau, Ministry of Home Affairs, and ministries
and agencies concerned with security and intelligence.”

46.  As in India, the establishment of new and separate related organizations of
American charitable organizations in Bangladesh would also almost certainly cause

havoc and long delays in the receipt of funds from abroad for charitable work in

»  See the Bangladesh section of the U.S. Department of State, Country Reports on Human Rights
Practices 2006 (issued March 2007), at www.state.gov/g/drl/rls/brrpt/2006/78869 . htm, for further
information on suspicion of foreign NGOs.
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Bangladesh. Bangladesh has a regulated system for approval of receipt and use of
foreign charitable donations by Bangladeshi affiliates of foreign charities, and a separate
system of approval of the activities of foreign charitable and nonprofit organizations
working directly in Bangladesh.

47.  The Foreign Donation (Voluntary Activities) Regulation Act 1978, revised
in 1982 (attached hereto as Exhibit D), provides the legislative framework for this
intensive regulation. The Act has been used to deny release of foreign donated funds to
Bangladeshi NGOs allegedly because they were “involved in political activities” among
other alleged transgressions, according to the government of Ba:ngladesh.26 Recently, the
government has proposed strengthening and tightening the Act on several occasions. To
cite but one example, the government proposed prohibiting “political activity” by
nonprofits, defined so broadly that advocacy activities by charitable organizations could
well be included if government authorities disapproved of such activities.”’

48.  Bangladeshi government authorities remain suspicious that foreign

charitable funds will be used for destabilizing religious, political, corrupt or other

purposes in Bangladesh.

C. Mozambique

49.  In Mozambique, requiring American charitable organizations to establish

new and separate organizations for work there would be a highly burdensome task. The

% PRIP Trust Signs Undertaking to Get Back Fund, New Age (Dhaka), April 25, 2003, at
http://www.newagebd.com/2005/apr/25/front.html.

7 Philanthropy and Law in South Asia; Recent Developments in Bangladesh. India, Nepal, Pakistan,
and Sri Lanka (Asia Pacific Philanthropy Consortium, 2007, www.asianphilanthropy.org), pp. 3-7.
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situation for American charitable organizations seeking to register and work in
Mozambique is already very difficult. As the U.S. State Department recently reported,
“Ia] government decree regulates the registration and activities of foreign NGOs.
Nonpolitical foreign NGOs and religious groups must register with the Ministry of
Foreign Affairs and Cooperation and are required to provide significant details on their
organization's projects, staffing, and finances. ... The registration process for foreign
NGOs and religious groups reportedly involved significant discretion on the part of
government officials and regularly took several months.”

50.  Human Rights Watch has documented that authorization under this decree,
Decree 55/98 (attached hereto as Exhibit E), “is provided to NGOs whose activities
conform with the Government program.... The Ministry issues two-year renewable
permits to those NGOs who are authorized to register.” Under these difficult
circumstances — where registration and establishment of a single foreign charitable office
is risky and complex at best — expecting and requiring foreign charitable organizations to
establish new and separate organizations in Mozambique under Mozambican law would
be exceptionally difficult to well-nigh impossible.

51.  Beyond the complexities and cumbersome process, it is likely that the
Mozambican authorities concerned with tracking and understanding the activities of
foreign charitable and nonprofit groups, will, at least in some cases, merely refuse to

allow the registration and establishment of parallel organizations. Such refusals are

2 U.S. Department of State, Country Reports on Human Rights Practices 2006 (March 2007), at
www_state.gov/g/drl/rls/hrrpt/2006/78 748 .htm,

% Human Rights Watch, NGO Laws: Malawi, Mozambique, Namibia, South Africa and Tanzania, at
http://hrw.org/backgrounder/africa/zimbabwe/2004/12/6.htm.
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likely to take place on an organizational basis, perhaps penalizing those charitable
organizations more involved with advocacy activities that challenge the government.

52.  Permission to work and visas for foreign personnel are complex and time-
consuming to obtain. As Human Rights Watch has reported, “Foreign employees
working for foreign NGOs must conform with the Labor Law, Decree 8/98 [attached in
relevant part hereto as Exhibit F]. Inter alia, the partner organization and the foreign
NGO must verify that no Mozambican has the necessary qualifications before an
expatriate may be hired.. .”3% Under these already difficult circumstances it may be
difficult or impossible to convince the government to loosen those limits for new and
separate affiliates of American charitable organizations.

53.  The burdens of operations are particularly problematic in Mozambique.
Securing appropriate clearances for import of vehicles and office equipment, and
securing office space, telephone and Internet access and other necessary services can take
months or longer. Accomplishing these tasks twice, for separate groups related to the
same American organization, is likely to be exceptionally difficult and spark suspicion
that cheating, fraud, illicit or anti-government activities are at work.”!

54.  Given the already heightened suspicions of the Mozambican authorities
toward foreign charitable and nonprofit organizations, the authorities in Maputo are likely

to be highly suspicious that attempts to establish parallel related organizations in

®  Human Rights Watch, NGO Laws: Malawi, Mozambique, Namibia, South Africa and Tanzania, at
http://hrw.org/backgrounder/africa/zimbabwe/2004/12/6 .htm.

51 For multiple examples of these difficulties in Mozambique in the customs and import context as
recently as 2007, see International Federation of Red Cross and Red Crescent Societies (I¥FRC), Law and
Legal Issues in International Disaster Response: A Desk Study (2007), at 99, 100, 109, 112 (attached in
relevant part as Exhibit B hereto).
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Mozambique are being undertaken to evade tax or customs requirements, to engage in
advocacy or political activities. The government agencies most likely to hold and
perhaps act on these suspicions include the Ministry of Interior, Ministry of Planning and
Finance, Ministry of Foreign Affairs and Cooperation, and government bodies
responsible for security and intelligence.

55.  The establishment of new and separate related organizations of American
charitable organizations in Mozambique would also almost certainly cause significant
problems and long delays in the receipt of funds from abroad for charitable work in
Mozambique.

56.  For cach of these reasons, requiring American charitable and nonprofit
organizations to establish new and separate groups in Mozambique, under a system in
which even the normal, seemingly uncontroversial establishment of a single charitable
affiliate can cause enormous burdens and delays, is likely to be exceptionally

burdensome to the American organizations.

D. Ethiopia

57.  The situation for American charitable organizations seeking to register and
work in Ethiopia is already very difficult, as it is for Ethiopian organizations seeking to
carry out autonomous civil society activities. The U.S. State Department has reported in
recent years on government “limitations on freedom of association.”? In such an

environment, requiring American organizations to entirely double their establishment and

2 See the Ethiopia report in U.S. Department of State, Country Reports on Human Rights Practices 2005
(March 2006), at www.state.gov/g/drl/rls/hrrpt/2005/61569 htm; U.S. Department of State, Country
Reports on Human Rights Practices 2006 (March 2007), www state. gov/g/drl/rls/hrrpt/2006/78734 htm.

23



registration activities would be both very difficult and makes no sense, mandating
significant new establishment, registration and operating expenses while causing
government suspicions of the motivations behind dual organizational arrangements.

58. Since the Ethiopian elections in 2005, the Ethiopian civil society and
nongovernmental sector has been “fragmented and weakened.””” In recent years, the U.S.
State Department as well as reputed American and international organizations such as
Freedom House (U.S.), the Christian Relief and Development Agency (CRDA) and the
International Center for Not-for-Profit Law (U.S.), have reported increasing interference
with the registration of charitable and nonprofit organizations.

59.  The International Center for Not-for-Profit Law reports, for example, that
in Ethiopia, “regulations governing the registration process are vague and leave great
discretion to the registration officials. As a result, CSOs [civil society organizations} have
difficulty registering — they are sometimes denied registration and other times experience
long delays or repeated requests for information.”** The Christian Research and
Development Agency (CRDA), an international aid agency working actively in Ethiopia,
reported in a lengthy study of the operating environment for nonprofit and charitable
organizations in Ethiopia that the “registration process [is] onerous, subjective and open

for abuse and provides ample room for denial of registration.””

3 Christian Relief and Development Agency, Assessment of the Operating Environment for CSO/NGOs

in Ethiopia (December 2006), at www.crdaethiopia.org, p. 4.

M International Center for Not-for-Profit Law, Recent Laws and Legislative Proposals to Restrict Civil

Society and Civil Society Organizations, 8:4 International Journal of Not-for-Profit Law (August 2006), at
www.ijnl.org.

35 Christian Relief and Development Agency, Assessment of the Operating Environment for CSO/NGOs
in Ethiopia (December 2006), at www.crdaethiopia.org, p. 14.
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60.  The problems, in fact, well exceed registration. The Christian Relief and
Development Association reported as recently as December 2006, for example, that “[i]n
Ethiopia ... the mandate of the government ... has gone beyond registration as far as
closing down organizations, dictating what goes or does not go into an organization’s
Memo of Association ... thus contravening the very principle of ‘freedom of
associational life’. There is also concern that ... NGOs/CSOs will soon have to first
present project documents from regions prior to seeking basic agreements....In other
words, Government now wants to know what precisely NGOs/CSOs want to do before
providing legal certificates. Furthermore, there was strong feeling that the government is
monitoring the ‘political’ actions of NGOs /CSOs.?®

61.  TheU.S. State Department has also reported on restrictions on foreign
NGO electoral observers, domestic human rights organizations, and foreign religious
workers, among other groups. The State Department states: “The government generally
was distrustful and wary of domestic human rights groups and some international
observers. After the November [2005] protests the government restricted human rights
groups from visiting or investigating detention camps. In April [2005] the government
expelled representatives of several foreign-based NGOs conducting electoral work.”’
The situation remained problematic when the most recent State Department human rights
report on Ethiopia was issued in March 2007: “The government generally was distrustful

and wary of domestic human rights groups and some international observers. NGOs

36

Christian Relief and Development Agency, Assessment of the Operating Environment for CSO/NGOs
in Ethiopia (December 2006), at www.crdaethiopia.org, p. 12.

37 See the Ethiopia report in U.S. Department of State, Country Reports on Human Rights Practices 2005
(March 2006), at www.state.gov/g/drl/rls/hrrpt/2005/61569.htm.
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continued to complain of restrictions on their importation of published materials and
complained that they were prevented from bringing foreigner visitors into the country.”®
In both 2006 and 2007, the State Department reported that the Ethiopian government also
restricted visas for foreign religious m’ganizations.3 ?

62.  Representatives of foreign charitable organizations have been caught up in
the government’s repression of the charitable and nonprofit sector. In 2007, for example,
the director of the policy department at ActionAid International Ethiopia, the Ethiopian
branch of the major internatjonal charitable agency ActionAid was put on trial for treason
in Addis Ababa, along with another defendant who headed the Organisation for Social
Justice in Ethiopia, which had conducted election monitoring. The arrests of these
nonprofit personnel and over 120 others had earlier prompted international donors,
including the World Bank and the European Union, to threaten to withhold $375 million
in desperately needed foreign aid for Ethiopia.*’

63.  Under these circumstances in which the charitable, nonprofit and civil
society sector already faces substantial pressure in a country in which the effective and
efficient provision of aid is critical, requiring American charitable organizations to
establish new and separate organizations would be a highly burdensome and entirely

counter-productive task. The creation of such related organizations would mandate

significant new establishment, registration and operating expenses while cavsing

38

See the Ethiopia report in U.S. Department of State, Country Reports on Human Rights Practices 2006
(March 2007), at www.state.gov/g/drl/rls/hrrpt/2006/78734.htm.

3 See the Ethiopia report in U.S. Department of State, Country Reports on Human Rights Practices 2003
(March 2006), at www state.gov/g/drlrls/hrrpt/2005/61569.htm; U.S. Department of State, Country
Reports on Human Rights Practices 2006 (March 2007), at www._state.gov/g/drV/rls/hrrpt/2006/78734 htm.

% International Center for Civil Society Law Newsletter, January 2006 and July 2007, at www.iccsl.org,
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government suspicions of the motivations behind dual organizational arrangements, and
siphoning urgently needed resources away from addressing Ethiopia’s immense problems

of poverty, food insecurity, and conflict.

E. Peru

64.  In Pery, requiring American charitable organizations to establish new and
separate organizations would be a highly burdensome task in a situation where the
charitable and nonprofit sector is already under significant pressure.

65.  Freedom House reported in 2007 that “[c]ooperation between the state and
NGOs has diminished significantly under the [current] government, which is perceived as
wary of NGO motivations. Given the lack of a coherent opposition in congress, NGOs
are seen by the government almost as opposition political parties. This puts them in a
difficult position: the more vigorously they oppose government actions, the more the
government view that they are political entities is validated.”"!

66.  These suspicions and harassment took a more ominous form in December
2006, when “final amendments were passed to a new law that imposed new registration
rules on all NGOs operating in the country. The law [Ley No. 28875]... requires that all
NGOs register with [the Peruvian Agency for International Cooperation] and divulge
details of the provenance and intended use of all donated funds. For money channeled
through [the Agency], the agency — which as an arm of the foreign affairs ministry is an
executive branch institution — will have the ability to “prioritize” spending in line with

pational development goals, as well as impose sanctions on organizations that are deemed

1 Freedom House, Countries at the Crossroads 2007 (Peru), at www.freedomhouse.org.
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"2 This new law was perceived as a direct threat

noncompliant with the new regulations.
by the Peruvian nonprofit and charitable sector.”

67.  In such an environment, requiring American organizations to entirely
double their establishment and registration activities would be both very difficult and
makes no sense, mandating significant new establishment, registration and operating
expenses while causing government suspicions of the motivations behind dual

organizational arrangements, and siphoning urgently needed resources away from

addressing Peru’s continuing issues of poverty, food insecurity, and conflict.

IV. Conclusion

68.  In summary, the government’s Guidelines impose very substantial burdens
on American charitable organizations working abroad in each of these areas. The
Guidelines do not allow American charitable organizations working abroad adequate
alternative channels for protected expression because it is simply too burdensome for
non-profit organizations to create, establish, register, and operate new related entities
everywhere they work overseas.

Executed on February 5, 2008
Iowa City, lowa

Mark Sidel

42 I_d.

4 1d. The law was challenged before the Peruvian Constitutional Court, which held parts of it
unconstitutional on August 29, 2007. International Center for Civil Society Law Newsletter, October 2007,
at www.iccsl.org.
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New Directions in the Study of Vietnamese Law, 17 Michigan Journal of International
Law 705 (1996) (Review of Carl Thayer and David Marr (eds.), Vietnam and the Rule of
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Vietnam, in Yamamoto (ed.), Emerging Civil Society in the Asia Pacific Community
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India Flight 182 (Major Commission), Government of Canada, November 2007

New Directions in the Struggle against Human Trafficking
Richard B. Lillich Memorial Lecture, Florida State University, November 2007

Resistance, Compliance, Alliance, and Self-Regulation: Nonprofit Sector Responses to
Counter-Terrorism Law and Policy in the United States

Paper presented at the Association for Research on Nonprofit Organizations and
Voluntary Action (ARNOVA), Atlanta, November 2007

Federated Organizations: Research Issues and Policy Problems
Colloquy presentation at the Association for Research on Nonprofit Organizations and
Voluntary Action (ARNOVA), Atlanta, November 2007
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Research Methods and Strategies in South Asian Legal Studies
Presentation at the South Asian Legal Studies Workshop, University of Wisconsin
(Madison), October 2007

Strategic Issues and Priorities in Vietnamese Legal Reform
Prepared for U.S. Agency for International Development/Management Sciences
International, September 2007

The Debate on Constitutional Rights and Enforcement in Vietnam
University of Victoria Conference on New Courts in the Asia Pacific Region, June 2007
(Victoria)

Resistance, Compliance, Alliance, and Self-Regulation: Nonprofit Sector Responses to
Counter-Terrorism Law and Policy in the United States

Workshop on Aid, Security and Civil Society in the Post-911 Context, London School of
Economics Centre for Civil Society, June 2007

The Impact of Post-Sept. 11 Anti-Terrorism Law and Policy on the Nonprofit Sector
University of Jowa Stanley — International Programs — Obermann Center Colloquium,
May 2007

Debate and Conflict in the Drafting of Vietnam’s Nonprofit Code (Law on Associations)
Association for Asian Studies annual meeting, March 2007 (Boston)

Terrorist Financing and the Charitable Sector: Law and Policy in the United Kingdom,
the United States, and Australia

Research paper prepared for the Commission of Inquiry into the Investigation of the
Bombing of Air India Flight 182 (Major Commission), Government of Canada, 2007

The New Nonprofit Self-Regulation Imperative: Comparative Perspectives from Asia
Harvard Law School, March 2007

Nonprofit Self-Regulation in Asia
University of Washington, Symposium on Nonprofit Self-Regulation in Comparative
Perspective, Evans School of Public Affairs, March 2007

More Secure, Less Free? Anti-Terrorism Policy and Civil Liberties after September 11
Twelfth Annual James Leahy Freedom Lecture (Fargo, North Dakota and Moorhead,
Minnesota), hosted by Concordia College and a consortium of local institutions, February
2007

Nonprofit Self-Regulation in Comparative Perspective
American Association of Law Schools annual meeting, January 2007
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Dangerous Charities? Antiterrorism Policy and the Nonprofit Sector in the United States,
the United Kingdom, and Canada after September 11
University of lowa International Programs International Mondays, October 2006

Self-Regulation of the Voluntary Sector in Asia, and Nonprofit Law in Asia in
Comparative Perspective

Presentations at seminars organized by the Cooperation Committee for Cambodia,
Phnom Penh, July 2006

Keynote address, The Third Sector, Human Security, and Anti-Terrorism Regulation in
Comparative Perspective

Biannual international conference of the International Society for Third Sector Research
(ISTR), July 2006 (Bangkok)

The Debate on Constitutional Rights and Enforcement in Vietnam
Harvard University workshop on urbanization in Vietnam, May 2006

Bringing the State Back In: Government Responses to Diaspora Philanthropy and the
Problem of Equity

Conference on Diaspora Philanthropy and Global Equity, Global Equity Initiative,
Harvard University, May 2006

Getting fo Rights: Current Research on Vietnamese Law
Harvard University Vietnam Study Group, Kennedy School of Government, May 2006

Balancing National Security and a Culture of Giving: Anti-Terrorism Policy and its
Effects on American Philanthropy since September 11
Law and the Liberal Arts Lecture, Dartmouth College, April 2006

Current Research on Philanthropy and the Nonprofit Sector, and on Law in Asia
Vermont Law School Faculty Speaker Series, April 2006

Vietnamese Legal Reform at a Crossroads, Council on Foreign Relations (New York),
March 2006

Current Research on Comparative and International Law
Harvard Law School International Law Society, March 2006

My Motorcycle is Constitutionally Protected: The Debate on Constitutional Rights and
Enforcement in Vietnam

Harvard Law School, March 2006

Current Research on Philanthropy and the Nonprofit Sector, and on Law in Asia
Case Western Reserve University Law School, February 2006
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Conference co-organizer and speaker on Workers, Entrepreneurs, Enterprises and the
State in Vietnam
Institut d’Etudes Politiques de Paris Conference on Vietnam, December 2005

Law and Asian Studies
- Dartmouth College Asian Studies Program, November 2005

Commentator for University of Iowa Shambaugh conference on state-supported non-
governmental organizations in Asia, November 2005

Law Reform, State-Society Relations, and Social Organizations in Asian Comparative
Perspective

Paper commissioned by the United Nations Development Programme (UNDP/Vietnam),
delivered at UNDP and the Vietnamese Academy of Social Sciences (VASS) in June
2005 and expected to be published by UNDP

Beyond Mellon: Foundation Support for University Presses and Scholarly Publishing
Annual meeting of the Association of American University Presses, June 2005

The Legacy of Catherine Hope
Remarks at the dedication of the Hope Tango Tower, YMCA Camp Wapsie, Coggon,
Towa, June 2005

Diaspora Philanthropy from Indian and Chinese Communities in the United States to

Countries of Origin
The Asia Society, New York, May 2005.

More Secure, Less Free? Comparative Perspectives on Antiterrorism Policy and Civil
Liberties After September 11
Grinnell College, Rosenfield Program on Public and International Affairs, March 2005

The Promise and Perils of Nonprofit Self-Regulation

Plenary Panel on International Trends in Nonprofit Standards — Nonprofit Self-
Regulation at the annual U.S. Agency for International Development Conference with
Private Voluntary Organizations, Washington, February 2005

More Secure, Less Free? Antiterrorism Policy and Civil Liberties After September 11
Augustana College, Freistat Center for Studies in World Peace, January 2005

Vietnam's Integration — On Whose Terms? Observations on Sovereignties, Double
Standards, and Vietnam-US Trade Conflicts

Institut d’Etudes Politiques de Paris Conference on Vietnam and the international system,
November 2004
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Nonprofit Self-Regulation in Asia
Paper and panel co-organizer, Association for Research on Nonprofit Organizations and
Voluntary Action (ARNOVA), Los Angeles, November 2004

Anti-Terrorism Law and Policy after September 11
University of Wyoming Law School Law Week, Laramie, October 2004

The Guardians Guarding Themselves: Nonprofit Self-Regulation in Comparative
Perspective

Chicago-Kent Law Review symposium on nonprofit accountability, Chicago, September
2004

Law and Legal Reform in Vietnam
Presentation at closed briefing for newly-appointed U.S. Ambassador to Vietnam
Michael Marine, organized by the U.S. State Department, Washington, August 2004

Philanthropy, the Nonprofit Sector, and the University Press Community
Plenary presentation to the Association of American University Presses, Vancouver, June
2004

Civil Society, Globalization and the State: China in Comparative Perspective

Keynote Address to the 2004 Mansfield Conference: Plunging Into the Sea: The Complex
Face of Globalization in China, University of Montana, Mansfield Center for Asian
Studies, Missoula, Montana, April 2004

Law and the Development of Social Organizations in China

Presentation at the 2004 Maureen and Mike Mansfield Center conference at the
University of Montana on Plunging Into the Sea: The Complex Face of Globalization in
China, April 2004

The Struggle for Hershey: Community Accountability and the Law in Modern American
Philanthropy

Panel presentation at the Association for Research on Nonprofit Organizations and
Voluntary Action (ARNOVA), Denver, November 2003

Angry Donors
Presentation at the University of Montana Annual Tax Institute, October 2003

Legal Reform in Whose Interests? Text, Implementation and Reality in Vietnamese Law:
Hlluminations from Vietnamese Labor Export and Its Regulation

International Conference on the State of the Law and Rule of Law in post-Doi Moi Viét
Nam, Paris (Sciences Po), October 2003
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The Struggle for Hershey: Community Accountability and the Law in Modern American
Philanthropy
University of Missouri (Columbia) Law School Faculty Workshop, September 2003

The University Press as a Nonprofit Organization: The Mission, the Midwest, the Bottom
Line :
Midwest University Presses Conference, lowa City, September 2003

Understanding Foreign Donor Support for Legal Reform in Socialist Transitional States:
The Changing Nature and Continuing Dilemmas of Legal Reform Assistance in Vietnam
W.G. Hart Lecture, School of Oriental and African Studies (SOAS), University of
London, 2003

Diaspora Philanthropy to India: An American Perspective
Global Equity Initiative, Kennedy School of Government/Harvard University Asia Center
Conference on Diaspora Philanthropy in China and India, 2003

Law, Philanthropy and Social Class: Variance Power and the Battle for American
Giving
University of Florida College of Law Faculty Symposium, October 2002

Law, Philanthropy and Social Class: Variance Power and the Battle for American Giving
National Council for Voluntary Organisations Annual Research Meeting, Manchester,
England, September 2002

Beyond the Rights Revolution: Reconceptualizing the Role of State-Nonprofit Relations
in India
Johns Hopkins University Center for Civil Society Studies, February 2002

Beyond the Rights Revolution: Reconceptualizing the Role of State-Nonprofit Relations
in India
Harvard South Asia Seminar symposium on law in India, May 2001

Philanthropy in India’s High Technology Communities: The Ambiguous Search for
Social Innovation
Harvard University Asia Center and South Asia Seminar, February 2001

Philanthropy in India’s New Economy Communities of Bangalore and Hyderabad
Conference on Philanthropy and the City, Center for the Study of Philanthropy, City
University of New York and Rockefeller Archive Center, September 2000

Philanthropy and thé Law

International Conference on Indigenous Philanthropy, Aga Khan Foundation, Islamabad,
Pakistan, October 2000
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Social Justice and Poverty Programming in Vietnam
Report prepared for Oxfam Hong Kong/Vietnam Program, 1999

Organizational and Resource Development for Oxfam International
Report prepared for Oxfam International, 1998

Public Funding and Private Voluntary Organizations
Report prepared for Oxfam America, 1998)

Philanthropy and the Nonprofit Sector in Asia
Report with Michael Edwards prepared for the Asia Pacific Philanthropy Consortium
International Conference on Philanthropy, 1998

Giving Home: Diaspora Giving from the United States as a Funding Source for
Indigenous Philanthropic and Nonprofit Institutions

Report and background paper prepared for the Ford Foundation worldwide philanthropy
meeting, London, 1997

Law and Development: Seminar Proceedings
Proceedings of the Roundtable Meeting of Chief Justices and Ministers of Justice,
Manila, Philippines, August 1997) (Asian Development Bank, 1997

Strengthening Judicial Capacity in Vietnam, Strengthening Legislative Capacity in
Vietnam, Strengthening Public Procuratorial Capacity in Vietnam
Reports prepared for the United Nations Development Programme, Hanoi, 1996

Law Reform and Legal Education and Research in the Socialist Republic of Vietnam
Report prepared for the Ford Foundation, 1992

Ford Foundation China Program Activities in Human Rights and Governance (Law and
Legal Reform)
Report prepared for the Ford Foundation, 1991

Legal Education and Research in China
Report prepared for the Ford Foundation, 1987

Op-ed Articles and Other Publications

Vietnam’s Quiet Diplomat: America’s Warming Relationship with Vietnam Owes Much
to Le Mai, Wall Street Journal Asia, June 13, 2006

Antiterror Tactics Chill U.S. Campuses, International Herald Tribune, June 28, 2005
(available at www.iht.com/articles/2005/06/27/opinion/edsidel.php)
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The Wages of Antiterrorism Policy in the United States: Antiterrorism and the American
Academic Sector, YaleGlobal, June 14, 2005 (Yale Center for the Study of
Globalization), 2005 (available at yaleglobal.yale.edu)

The YaleGlobal article above was reprinted in Khaleej Times (India) (June 18,
2005); The Nation (Bangkok) (June 22, 2005); The Standard (Hong Kong) (June
17, 2005); Daily Times (Pakistan) (July 3, 2005), the Common Dreams website
(commondreams.org), and numerous other websites and blogs.

A Dishonorable Road Home (op-ed article), Chicago Tribune, October 5, 2004

Books for Understanding: Bibliography on the Nonprofit Sector and Philanthropy
published by the Association of American University Presses (2004, revised 2007)
(available at aaupnet.org/news/bfu/nonprofit/list.html)

Self-Regulation of the Nonprofit Sector in Asia: Experiments and Models
(Resource paper prepared for the Asia Pacific Philanthropy Consortium, August 2003)
(available at www.asianphilanthropy.org)

Vietnam, in Legal Systems of the World: A Political, Social and Cultural Encyclopedia
1753-1759 (ABC-Clio, 2002)

Laos, in Legal Systems of the World: A Political, Social and Cultural Encyclopedia
846-851 (ABC-Clio, 2002)

New Economy Philanthropy in the High Technology Communities of Bangalore and
Hyderabad, India: State Partnership and the Ambiguous Search for Social Innovation,
Paper prepared for the Conference and Philanthropy and the City (Center for the Study of
Philanthropy, City University of New York, 2001), published at archive.rockefeller.edu/
publications/conferences/sidel.pdf

Endowments and Endowment Building in South Asia, Alliance (U.K.) (June 2001)
The United States and Vietnam: Three Years after Normalization, and Some Thoughts on

the Vietnam-US Experience (with Sherry Gray), in Emerging from Conflict: Improving
U.S. Relations with Current and Recent Adversaries (The Stanley Foundation, 1999)

U.S.-Vietnam: Revitalizing Stagnant Ties (op-ed article), The Des Moines Register
(August 25, 1998)

Reviews for Universities, University Presses, and Scholarly Associations

Tenure and promotion reviewer:

University of Washington, 2007-08
University of Melbourne, 2007
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Sheffield Hallam University (Professoriate promotion), 2007
University of Iowa College of Law, 2007

Brooklyn Law School, 2006

College of the Holy Cross, 2006

University of Missouri Law School, 2005

Graduate external examiner or committee member:

University of Capetown, 2006 (doctoral)
Australian National University, 2005 (doctoral)
University of Iowa, 2001-03 (doctoral); 2006-07 (master’s)

Manuscript reviewer:

Routledge

Routledge Cavendish

University of Michigan Press

Indiana University Press

Journal of Comparative Law (London)

Voluntas: International Journal of Voluntary and Nonprofit Organizations

Proposal reviewer:

Association for Research on Nonprofit Organization and Voluntary Action (Armova)
(multiple years)
International Society for Third Sector Research (ISTR) (multiple years)

Other Service and Positions Held

Current board member or advisorvy board member:

University of Iowa Human Rights Center
University of Jowa Press

Community Foundation of Johnson County (Iowa)
YMCA Camp Wapsie (Coggon, Iowa)

YMCA Camp Wapsie capital campaign
CARTHA (international NGO)

Member:

Institute of Current World Affairs (Crane-Rogers Foundation)
National Committee on U.S.-China Relations
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American Bar Association legal education accreditation service:

AALS accreditation site team member, University of Montana School of Law, 2002
AALS accreditation site team member, Boston University School of Law, 2004
AALS chair, accreditation site team, Florida State University Law School, March 2008

Languages

Chinese (reading and speaking)
Vietnamese (reading)
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Chapter 1

Background to the study

Before turning to the analysis, it is important to provide some brief background on
the origins and primary sources for this study and to explain its scope and limitations.

o

nkages to the International Red Cross

The origins of this study are linked to the long history of the International Red Cross
and Red Crescent Movement, as the world’s fargest humanitarian network, in disas-
ter relief. The Movement, and especially its founding organ, the International Com-
mittee of the Red Cross (ICRC), is well known for its role in promoting the
development and implementation of international humanitarian law (IHL) for situ-
ations of armed conflict, in particular, the Geneva Conventions of 1949 and their Ad-
ditional Prorocols. However, as early as 1869, the 2" International Conference of the
Red Cross (hereinafter, “International Conference”),” adopted a resolution calling on
National Red Cross Societies to provide relief “in case of public calamity which, like
war, demands immediate and organized assistance.” This peacetime role was con-
firmed in practice, emphasized in the 1919 Constitution of the Leaguc of Red Cross
Societies (now known as the International Federation of Red Cross and Red Crescent
Societies) and eventually codified in the Statutes of the International Red Cross and
Red Crescent Movement, first adopred in 1928,

Unsurprisingly, the Movement has also been a leading actor in developing the existing
norms and standards of international disaster relief. This has included not only in-
struments concerning its own role and activities, such as the Principles and Rules for
Red Cross and Red Crescent Disaster Relief of 1969,% but also critical instruments for
all actors in the field, such as the Declaration of Principles for International Human-
irarian Relief to the Civilian Population in Disaster Sicuations of 1969, the Measures
to Expedite Emergency Reliefadopted both by the International Conference and the
United Nations General Assembly in 1977, and the Code of Conduct for the Red
Cross and Red Crescent Movement and Non-Governmental Organizations in Disas-

ter Relief of 1994 (hereinafter, “the Red Cross Red Crescent NGO Code of Conduct™).

In 2000, a chapter of the International Federation’s World Disasters Report highlighted
the question of international law on disaster response and urged further research and
dialogue in this area.™ As a result, in 2001, the Council of Delegates®! of the Red Cross
and Red Crescent adopred a resolution calling upon the International Federation to
“advocate for the development and, where applicable, the improvement and faichful ap-
plication of International Disaster Response Law.” The International Federation then
established a dedicated programme, now known as the International Disaster Response
Laws, Rules and Principles IDRL) Programme™ to initiate research on existing law
and the nature of the most common problems. Since its inception, the IDRL Pro-
gramme has been active in researching and disseminating information about existing
international law, preparing case studies of domestic laws and their application in par-
ticular disaster settings, and consulting with stakeholders inside and outside the Move-

ment about the problems they have experienced.




In 2003, the 28" International Conference (gathering the components of the Move-
ment and all state parties to the Geneva Conventions) adopted an “Agenda for Hu-
manitarian Action,” including Final Goal 3.2 (attached to this study as Appendix 1),
which called upon the International Federation and National Red Cross and Red Cres-
cent Societies to “lead collaborative efforts” to research, analyse and disseminate the ex-
isting legal and normative framework for internarional disaster relief, identify gaps,
and develop practical solutions. A similar commitment to find solutions in this area

was expressed in regional Red Cross/Red Crescent conference instruments, including
the Manila Action Plan of 2002,% the Santiago de Chile Commitment of 2003 and,
most recently, the Singapore Declaration of 2006 and the 2nd Commonwealth In-
ternational Humanitarian Law Conference of 2007.% Likewise, in November 2005,
the Commission of the Council of Delegates on Access to Victims and Vulnerable Per-
sons noted that the International Federation’s work on regulatory frameworks to fa-
cilitate the delivery of humanitarian was crucial to ensuring access in disasters.’

Also in 2005, the General Assembly of the Red Cross and Red Crescent adopted the
“Global Agenda and Framework of Action,™ setting out overarching goals for the
Movement for the next five years. Among these are reducing the number of deaths,
injuries and impact from disasters (Goal 1) and reducing the number of deaths, ill-
nesses and impact from diseases and public health emergencies (Goal 2).% It also es-
tablished a number of priorities for action, including “[i]mproving our local, regional
and international capacity to respond to disasters and public health emergencies” and
“[rlenewing our advocacy on priority humanitarian issues[.]”®

The International Federation believes that improving the regulatory environment gov-
erning all international disaster response actors will increase the speed and effective-
ness of both Red Cross and Red Crescent assistance and the overall response, saving
more lives in disasters and public health emergencies, and more completely address-
ing disaster impact. Sensibly balancing the interest in speed and efficiency of inter-
national assistance  with the needs for coordination, quality control and
complementarity will also help to check the erosion of the roles of local responders that
has occurred in some major international operations and that has been regularly crit-
icized in “lessons learned” evaluations of the last two decades.

In accordance with the terms of Final Goal 3.2, the issue of legal regulation and fa-
cilitation of international disaster response will again be taken up at the 30th Inter-
national Conference in November 2007,
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In addition to desk research, this study draws from four main sources. The first of
these is the IDRL database, a collection of several hundred international, regional and
national legal instruments pertinent to international disaster relief gathered by the
IDRL programme and its contriburors since 2001. The database is publicly available
online at hrep:/fwww.ifrc.org/idrl.

The second source is the more than two dozen legal and operational case studies con-
ducted by or in coordination with the IDRL programme since 2002, as listed in Ap-
pendix 2 to this study. The text of these prior studies is also available on the website

above or by request to the International Federation.




The third source is the responses to a series of surveys the IDRL programme sent in

2006 to governments, National Red Cross and Red Crescent Societies, internarional
organizations, and NGOs. These surveys sought respondents’ viewpoints and experi-
ences of legal and regulatory issues in international disaster relief operations, as well
as exploring the awareness and use of existing international instruments. A summary
report on the results of the surveys is included as Appendix 3 to this study.

The fourth, and probably mest imporuant, source is the direct consultarions and in-
terviews IDRL programme staff have held over the period of the programme’s activ-
ity with National Red Cross and Red Crescent Societies, logistics and disaster
management staff of the International Federation, external humanitarian pareners and
governments. These include both informal discussions and formal meetings, notably
a series of five regional “forums” the International Federation began to organize in
2006 in preparation for the 30" International Conference. These forums convened
senior representarives of governments, National Red Cross and Red Crescent Soci-
eties, international organizations, NGQOs and other stakeholders to discuss current
problems and best practices in the regulation and facilitation of international disaster
response. Reports from the regional forums are available at huep://www.ifrc.org/idrl.

1.3.1 Which law?

This study examines the effectiveness of legal, regulatory and normative frameworks
that govern international disaster response. At the international level, this includes
analysing the coverage and implementation of existing “hard law” and “soft law”*" in-
struments. At the national level, it includes the examination of how successfully ap-
plicable legal and institutional regimes have facilirated and regulated international
relief and recovery efforts in recent operations.

The legal scope will be limited in several respects. First, it examines regulatory issues
related to internatdional disaster response, to the exclusion of rules related to purely do-
mestic activities. Second, it looks mainly at rules for relief and recovery rather than risk
reduction. The omission of these topics is not a reflection of their importance. In-
deed, progress in these areas is rightly considered a priority for the international com-
munity, with hopes of minimizing the need for international disaster assistance in the
first instance. Nevertheless, international assistance will, in all likelihood, remain a
necessity in many situations and its associated legal issues have received compararively
litdle atrention.

Third, with a few minor exceptions, this study does not address the issue of custom-
ary international law in the area of disaster response. Custom is a well recognized form
of binding international law formed by general state practice accompanied by an ac-
ceptance of that practice as required (“opinio juris”).>* Evidence of these two elements
have been found both in the verbal and physical acts of states, and can include a wide
range of sources, including conforming domestic legislation and case law, diplomaric
correspondence, votes on international resolutions, treaty texts or simple physical pres-
ence, such as when patrolling terricorial waters.® Thus, many of the inscruments and
field pracrices identified here would likely be relevant to this inquiry, though this study
will be focusing on problem areas rather than a more general description of practice.

However, precisely because proof of customary international law must be pieced to-




gether from a myriad of indications of state intent and belief, it requires a scholarly

depth beyond the scope of this introductory desk study™ and there is little prior re-
search from wich to draw conclusions in this area.5 As noted above, the International
Law Commission has recently decided to begin examining the legal issues in disaster
relief, and the existence of customary law will likely figure large in its inquiry.

1.3.2 Which disasters?

The term “disaster” has been defined in many ways by scholars of various disciplines®
and the development and humanitarian communities. It is now widely recognized
that all of the varying approaches to the term are imbued with particular political,
ideological, cultural and other biases”” and a definitive settlement of “what disaster
means” appears unlikely anytime soon. As two scholars noted in a recent publication
on this topic, “the more we know about specific disasters, the more definitions of dis-
aster are registered in the literature.”®

International normative instruments have also approached “disaster” in various ways.
Some do so narrowly, focusing exclusively on events of a particular type (e.g., nuclear
emergencies™ or oil pollution®) or category (e.g., natural disasters® or industrial ac-
cidents®). Some others have deliberately rejected the term “disaster” due to its un-
certain nature® or used it without providing a definition.® However, there seems to
be a tendency in newer international instruments to view and define che term “disas-
ter” quite broadly. -

For example, in 1998, the Tampere Convention defined “disaster” as “a serious dis-
ruption of the functioning of society, posing a significant, widespread threat to human
life, health, property or the environment, whether caused by accident, nature or
human activity, and whether developing suddenly or as the result of complex long-
term processes.”*> That same year, the Agreement among the Governments of the Par-
ticipating States of the Black Sea Economic Cooperation on collaboration in
Emergency Assistance and Emergency Response in Natural and Man-Made Disasters
0f 1998 (hercinafter “the BSEC Agreement”) deemed “disaster” “an event in a definite
arca that has occurred as a result of an accident, hazardous natural phenomena, ca-
tastrophe, natural or man-made, which may or have caused significant physical, so-
cial, economic and cultural damage to human lives or environment.”® In 2000, the
International Civil Defence Organization’s Framework Convention on Civil Defence
Assistance (hereinafter, “the Framework Convention on Civil Defence”) offered this
brief definition: “an exceptional situation in which life, property or the environment
may be at risk.”” Most recently, in 2005, the ASEAN Agreement on Disaster Man-
agement and Emergency Response (hereinafter, “the ASEAN Agreement”) determined
thar “disaster” “means a serious disruption of the functioning of a community or a so-
ciety causing widespread human, material, economic or environmental losses.”® Some
additional legal definitions are listed below in Box 1.

For its part, the international humanitarian community has also adopted a broad ap-
proach to the term disaster in policy documents. For example, in 1992, an “Agreed
Glossary of Basic Terms Related to Disaster Management” prepared by the United
Nations Department of Humanitarian Affairs (DHA) (a predecessor to the Office for
the Coordination of Humanitarian Affairs (OCHA)) defined disaster as “[a] serious

disruption of the functioning of society, causing widespread human, material or en-
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vironmental losses which exceed the ability of affected society to cope using only its
own resources.”” Variants of this definition remain in active use by UN agencies™
and other humanitarian actors.

Accordingly, this study also adopts a broad approach to disaster, looking at legal issues
of operations in both sudden-onset events (such as earthquakes, typhoons, fires, and

particularly volatile diseases) and slow-onset events (such as droughts, creeping floods,
and slow-spreading disease), and in so-called “narural

"7 and “man-made” disasters.




Like the approaches in the above instruments, it will not focus on incidents that do

not pose a widespread threat to a society, such as airplane or naval emergencies or in-
dividual traffic accidents. Unlike these definitions, however, it will expressly exclude
“armed conflict” as a type of “disaster” to be examined (excepr tangentially, in its dis-
cussion in Chaprer 15 of situations when disasters arise in the context of a conflict).”
This is because there is already 2 comprehensive global legal framework of THL, in-
cluding the Geneva Conventions of 1949 and their three Additional Protocols, which
governs humanitarian assistance in conflict. The ICRC, which has a universally rec-
ognized role as “guardian” and promoter of IHL,™ is actively pursuing initiatives to
expand and consolidate IHL and its impact.”* Moreover, there is a formidable array of
legal research and writing ongoing in this area in universities, research institutes and
other fora across the globe. Finally, there are important differences berween the con-
text of contlict and peacetime disaster, as discussed in chapter 15.

1.3.3 Which activities?

This study will address disaster preparedness, emergency relief, recovery and rehabili-
tation. This is a fairly broad scope of activities, and the same rules do not and should
not necessarily apply to each stage. However, it quickly became plain in the initial re-
search for the IDRL programme that the scope of its inquiry had to extend beyond the
immediate period after a disaster when emergency relief is provided. While a number
of existing international legal instruments™ are specifically focused on this brief period,
many others extend well beyond.™ More importantly, as noted by a number of re-
spondents to the IDRL survey, many of the most troublesome legal problems thar arise
in disaster operations do so not in the inirial days but in the several weeks or months
that follow, as “normal” rules of business re-emerge, and the consequences of faulty
mechanisms of coordination, quality and accountability become more apparent.”

It is not always easy to distinguish between recovery/rehabilitation and development.
Ensuring an effective continuum of disaster response, which includes development
elements from the beginning and which guarantees a smooth transition berween re-
lief and development work has been a major goal of the international community in
recent years.” A major disaster can have enormous and extremely long-lasting effects
on a society, such thar subsequent efforts to encourage development must take it into
account; likewise, recovery efforts must rake long-term development goals into ac-
count. Still, ar some point, a line is crossed, and existing international instruments do
acknowledge a boundary between disaster response and general development.”

This dividing line is particularly important for humanitarian actors (i.e., organizations
operating according to humanitarian principles, such as those described in the Red
Cross Red Crescent NGO Code of Conduct), as their claim for access and “human-
itarian space” rests on their independence and commitment to respond impartially,
neutrally and solely on the basis of critical need. In contrast, development aid must
be intimately tied to the domestic political process of setting long-term goals for the

furure of the nation.




Without a recognized legal personality, international humanitarian organizations have

reported difficulties in 2 number of areas, ranging from hiring local staff and signing
leases for office space as well as opening bank accounts and obraining rax exemptions
(both discussed further below).” Nevertheless, given the complexity of procedures,
some international NGOs simply go without official registration and “hope for the
best.” However, their uncertain status can also have other consequences. For example,
foreign NGOs in both Thailand and Indonesia that had given up on registration re-
ported feeling significant concern that they might be “asked to leave ar a moment’s no-
tice” and this impeded their planning and operations.”?

i
B

As noted above, one of the important consequences of problems with legal personal-
ity is difficulty opening bank accounts in the affected state. However, this is not the
only reason for difficulties in this arca, and even governments and inter-governmen-
tal organizations are sometimes affected. Thus, 30 per cent of Nartional Societies, 85
per cent of international humanitarian organization headquarrers, and 36 per cent of
governments responding to the IDRL survey reported problems opening bank ac-
counts in the affected state. As noted by some respondents, withour a local bank ac-
count, humanitarian actors have resorted either to carrying large amounts of cash to
fund their projects or to opening accounts in the individual names of their staff mem-
%6 Existing IDRL instruments do not directly address this issue.

bers.

Many states provide for tax benefits for recognized non-profic organizations, alchough
the degree of exemption and the types of taxes involved varies widely.”” There is also
some variation in the tax treatment of diplomatic corps and inter-governmental or-
ganizations, notwithstanding general rules from the law of privileges and immunities
exempting them from direct taxes. Moreover there is important variation in the tax
treatment of bilateral aid among states, though some aid providers have made ita con-

dition of their help that taxes be waived.”

Overall, 38 per cent of respondents to the IDRL survey (including 32 per cent of National
Societies and 82 per cent of international humanitarian organization headquarters) re-
ported problems related to taxes in their operations.” Morcover, although it has been as-
serted thar, “in general, sovereigns do not tax each other,™” 66 per cent of government
respondents also reported tax-related problems in their relief activities. As discussed in
derail above, these include customs duties and transport-related charges. Additional issues
have been reported concerning value-added raxes (VAT) and income rax.

VAT can be an issue both with regard to the goods and services disaster responders im-
portand those they purchase locally.*' Different states provide differing types of ben-
eficial treatment on VAT to charitable organizations, ranging from exempting them
from paying the VAT on their purchases in the first instance, to treating them as “non-
taxable persons” (which only exempts their outpur and does not release them from
paying VAT on goods and services they purchase) and “zero-rating” or establishing a
low VAT rate for their services and allowing them to apply for a refund on their pur-
992

chases.”” Many also limit VAT exemptions to specific types of goods and services,

sometimes but nort always, including humanitarian assistance.”” For example, after




the 1999 earthquake in Turkey, imported medications were initially charged VAT,
4

until a specific order was issued creating a special rule.””

VAT is generally not considered a “direct tax” under the Convention on the Privileges
and Immunities of the United Nations” or the Vienna Convention on Diplomaric
Relations™® and s therefore not subject to exemprion under those instruments. Nev-
ertheless, bilateral agreements between states and with the UN, International Feder-
arion and some NGOs provide for VAT exemptions and a number of states also

provide for such exemptions directly in their domestic legislation.

Where VAT reimbursement is provided, it can dramatically lower the costs of opera-
tions and allow for a greater level of assistance. For example, it was reported that a 2005
VAT reimbursement on International Federation food distribution operations in Be-
larus allowed for the purchase and distribution of 1,800 additional food parcels.””” On
the other hand, reimbursement processes can often be quite lengthy and complicated.”®
Exemptions at the point of purchase are plainly preferable from the point of view of aid
providers, especially if they are operating in a pardicular state only temporarily.

Income tax (both organizational and individual) can also be a complex issue in disas-
ter operations. UN agencies and other inter-governmental organizations, as well as
their officials and experts are generally exempt from income taxes by operation of their
privileges and immunities.”” International Federation status agreements as well as
some bilateral agreements berween states and with international NGOs provide for
similar rights (though usually not extended to local staff). Moreover, many states have
entered into bilateral agreements to guard against double taxation on their nationals,
and these might be applicable o certain personnel in an operation.'™ This still leaves
a number of actors, including non-diplomatic foreign state personnel, and the em-
ployees of NGOs and foreign National Red Cross and Red Crescent Societies'™! po-
tendally subject to income tax.

Thus, in both Indonesta and Sri Lanka, donations ro international NGOs were con-
sidered taxable organizational income, though in the latter case exceptions were made
for funds associated with selected relief and rehabilitation activities.'™? Moreover, in
Indonesia, a number of international NGOs reported consulting with government
officials and multiple tax lawyers and still remaining unsure whether they were re-

quired ro withhold tax from employee salaries or not.'*%

As discussed above in Chapter 9, a grear many existing disaster-specific instruments
call for the waiver of duties and other taxes on imported relief goods and equipment,
Often, the operative language is broad enough to include VAT as well as imporr-spe-
cific taxes. For example, the Inter-American Convention provides that “[tjransport ve-
hicles, equipment, and supplies. .. shall be exempt from the payment of taxes, fees, and
other charges;”'™* the CDERA Agreement provides that the affected state shall “ac-
cord the sending State exemption from taxes, duties or other charges on equipment
and property brought into the territory of the requesting State by the sending State for
the purpose of rendering assistance;”'™ and the BSEC Agreement provides that goods
and equipment shall be “exempr from customs duries, taxes and fees.”'™* Some bilat-
eral agreements also have very sweeping language prohibiting any taxation,'” and in

some instances, United States agreements with some other states have extended these
provisions to NGOs carrying out projects funded by USAID.!%8




"The model agreements appended ro the Oslo Guidelines and employed by the NATO
EADRU both specifically call for exemption from taxation on locally purchased
items.’* In contrast, both the Nuclear Assistance Convention and the Tampere Con-
vention specifically exclude taxes “normally incorporated in the price of goods or serv-
ices” from their otherwise general call for immunities from raxation for relief
operations and personnel." This dichotomy of tax treatment berween imported and
locally purchased goods could create an odd and counter-productive incentive for in-
ternational actors to favour the former, to the detriment of the local economy. On
the other hand, the Oslo Guidelines, the Nuclear Assistance Convention and Tampere
Convention all appear to be on the same page with regard to calling for exemption
from organizational and personal income taxes for international relief operations,'™"!

In 2005, the International Tax Dialogue (ITD) (a consortium of international devel-
opment organizations) approached the Committee of Experts on International Co-
operation on Tax Matters (an intergovernmental body formed by ECOSOC o
identify issues and develop recommendations on tax matters with international di-
mensions), with the issue of taxation of development aid."®? In its paper, the [TD
noted that the World Bank and some large donors had begun to move away from in-
sisting that their development aid not be taxed and urged that the Committee rec-
ommend this to other donors. However, it also specifically distinguished situations of
disaster, noting thar taxation of humanitarian relief “might be considered unreason-
able.”"""* The Committee generally concurred with this position, recommending that
international guidelines be developed on the taxation of international assistance along




the lines of the elements described in Box 10.1" However, the strong focus on gov-

ernmental and inter-governmental aid is evident the Committee’s current thinking
and it does not yet appear to have addressed issues of VAT in disaster relief.

The Committee is scheduled to continue its consideration of this issue at its 2007 session.

The security of international relief personnel, goods, and equipment is normally dis-
cussed primarily with regard to situations of armed conflict. However, 39 per cent of
the respondents to the IDRL survey!™'® (including 30 per cent of National Societies, 43
per cent of governments and 85 per cent of international humanitarian organization

headquarters) reported having encountered security problems in disaster operations.

Such concerns are particularly common when disasters occur in the context of ongo-
ing political instability. For instance, in Somalia, drought relief efforts have been

107 Massive disasters can also some-

greatly hampered by pervasive banditry and piracy.
times provoke civil disturbances, particularly when emergency relief is delayed or in-
adequate. For example, after the August 2007 carthquake in Peru, delays in provision
of relief supplies led to rioting and looting of shops and relief trucks.'”'® Likewise,

lawlessness and looting wracked New Orleans after Hurricane Katrina in 2005.7"

Even in the absence of widespread lawlessness, large relicf operations can be a tempt-
ing target for criminals. For example, after Tropical Storm Stan in Guatemala, relief
workers reported armed assaults on trucks delivering food assistance.”™ In fact, In-
ternational Federation statistics in recent years have indicated that International Fed-
cration delegates are more at risk of becoming victims of violent artack in high crime
areas than in conflict areas.'" Likewise, a 2003 survey of relief and development
workers from various agencies in 39 countries found that even among those working
in overall environments of little or no violence, over 15 per cent reported obstacles to
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their operational access to beneficiaries due to concerns about small arms.

From the regulatory standpoint, security raises issues both with regard to the efforts
that should be expected of authorities to protect relief operations as well as to the re-
strictions they might impose on humanitarian access. Overall, 51 per cent of respon-
dents to the IDRL survey reported that affected state governments had provided them
with free security services at least some of the time,'"* but others complained that
their personnel were often “on their own.” On the other hand, many organizations
have chafed against restrictions on their movement justified by security concerns. For
example, the Indonesian army imposed military escorts on some humanitarian actors
immediately after the 2004 sunami.'® Moreover, in the United States, governmen-
tal authorities reportedly ordered the American Red Cross not to enter New Orleans

after Hurricane Katrina, in part due to security concerns.'*®

As noted above in section 3.1.15, once it enters into force, the Optional Protocol to
the Convention on the Safety of the United Nations and Associated Personnel will
apply to disaster settings unless the state concerned “opts out” for that operation.
However, it will only apply to UN actors and others acting under UN direction. On

the other hand, a number of other IDRL instruments at the global,'9%
J1028

regional'®

and bilateral leve

also impose obligations on affected states to protect relief per-




Since its inception in 2001, the International Federation of Red Cross and Red Crescent
; Societies {(International cherauon) has been gqthr:rmo and: dlssemmanno mformatxon
, qbout leoal issuesin mtemanonal chsaster response. In addmon to legal rescarch and op-

‘ 'othcr stakeholders to better undersxand how lecal issues 1mpact,on "heir dl. ster rehef
operations. Through these efforts, the International Federation has rccewc:d a great deal
of suggestive accounts about legal problems in international disaster response and the de-
gree to which international norms are playing a useful role at the national level. How-
ever, the information obtained has been mainly anecdotal and it was considered that a
more formal survey process would be helpful in identifying broad trends.

Thus, in 2006-2007, the Internarional Federation distributed questionnaires to govern-
ments (both as receivers and providers of international disaster assistance), national Red
Cross and Red Crescent Societies, NGOs, UN and other inter-governmental entities,
and private companies about their experiences of legal issues, their use of certain inter-
national instruments, and legal regimes ar the national level. Their responses indicate that
while legal problems are not central to every relief operation, the common core-of issues
have been experienced by nearly all stakeholders at one time or another and existing in-
struments and national laws are not doing as much as might be desired to address them.
This report provides an overall summary of the results of the questionnaires and some ad-
ditional data and information is provided in the text of the IDRL desk study.

1.1 The process
1.1.1 Development

International Federation field delegates with experience in dealing with legal issues in dis-
aster operations were interviewed by telephone in November 2005 in order to.develop
a set of questions which could be used in questionnaires directed at.a broader group of
stakeholders. The draft questionnaires were then shared with all relevant departments in
the International Federation secretariat; interested national Red Cross and Red Cres-
cent Societies; and a number of humanitarian partners for input on the text.

1.1.2 Bisseminatian

In]anuary 7006 questionnaires were prepared in Enghsh, Spamsh French3 and Ara-




Jn formgn countries o in- the rcspondcnts own territory. Some of the target groups
were also asked for assistance in assessing and compiling relevant national law. Re-
,,spondent
kmem: or orgamzauon (as appmpnate)

' Thé'qtlﬁsticmliircS'xveré distributed by both regularand electronic ‘mail to all gov-
ernmcht‘s'(wheré possible, through their permanent migsions in Ge”nevzi) and all'na-~
tional Red Cross and Red Crescent societies. All major humanitarian agenctcs of the -
United Nauons, mcmbers of the largest humanitarian NGO networks (mcludmg the
‘Imern‘monal Councﬂ of Voluntary Agencies (ICVA), VOICE and Interaction), and
25 private compamf:s were also directly solicited for responses. Humanitarian organ-
izations.were schated wzth speaﬁc questionnaires for the headquarters level, regional
‘ofﬁces and eld off ces in selected disaster-prone countries. For the sake of conven-

; ross/Red Crescent humanitarian organizations were grouped to-

gether and: called mternanoml humanitarian organizations” (hereinafter “THOs”) for

the purposes of the survey.

In order to.maximise the number of responses, the International Federation took the
following steps:

# sought the support of governments and individual heads of humanitarian
agencies/organisations by sending a letter to them from the Federadion Sec-
retary-General

soughr the support of the Inter-Agency Standing Committee Working Group
members

presented the questionnaire to permanent missions in Geneva;
disseminated information at Red Cross/Red Crescent Council of Delegates

and General Assembly meetings

advertised on the Reliefweb and International Federation websites

called upon-International Federation field offices and national societies to
bring the questionnaire to the attention of the government and international

5

humanitarian agencies in their respective countries and
encouraged participants in all regional IDRL forums organized in 2006 and

2007 were also invited to respond to the questionnaire.

Although the deadline for completion was inidally set for early 2006, responses con-
tinued to be received through mid-2007.

1.2 The reépanse

The International Federation received 118 usable responses to its questionnaires, in-
cluding 35 governments; 51 national Red Cross and Red Crescent societies, 36 THOs
(fridsty NGOS, buralso 4 UN agencies and the International Organization for Mi-
grauon) with some overlap between headquarters, regional and field offices, and one
private company (for the full hst of respondents, see Annex A to this report:)

Unfortunazcly, rcsponses from governments and nartional somemcs were not very geo

':,kere mwtc to answer the questions ofﬁcxaﬂy on. behalf of their govern-k, o




while some-of those that did return completed quesnonnaires had very httle expen« @
ence of. mtcrnanonal; saster operations, cither abroad orin their ¢ own countries. Ac-
cordmgly, it is likely chat the overall figures reported here for. govermnents and natmnal" ‘
societies understate the degree to which those acnve in the field. ncounter th '

~lems dlscusscd This r /
sponses. of IHOS and national societies.

Irisalso unfortunate that only one pnvatc company. pmwded a full responsc Accordr :
ingly, no conclusions. about the experience of the private sector can be drawn here, al-
though relevant responses from that survey have becn included in the overall results.

Regional distribution of respondents

Africa Americas Asia-Pacific Europe Middle East

% Mational Societies Al HOs Governments

Seill, in light of the complexity of the topics addressed and the consequenty compli-
cated internal review process many governments and agencies needed to underrake o
respond, the overall level of participation was quite positive. There was, in particular,
a good cross-section of NGO respondents, including both large and small organiza-
tions and NGOs specialized in a number of different sectors.

2. Issues in international disaster response

2.1 Legal and hureautratic challenges

Each category of respondent’ reported legal and bureaucmuc challenges in‘international
- relief operatlons IHOS reportcd the most such problems, ‘amcuiarly thmr headquar«




214 ;Entry ;me!ems :

A sxoniﬁcam number of rcspondents reported difficulties obcammg entry of rehef per—
sonnel goods and ‘equipment into disaster-affected states. Surpnsmgly, this was true -
even of governments, over halfof whxch reported havmg experienced entry 1ssues with
personnel or materials when scekmo 10 assist other states.

Problems with the entry of personnel
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Neatly half (48 per cent) of all respondents reported problems obtaining entry permis-
sion (such as visas) for their relief personnel. Somewhat counter-intuitively, governments
reported such problems more often for civilian (55 per cent) than military persorinel (38
per cent). For both categories, nearly one-fifth (19 per cent for civilian, 17 per ¢ent for
military) of governments who answered stated these problems always or frequenty oc-
curred. The figures for all THO respondents (i.e., headquarters, regional and field offices
taken together) were similar (54 per cent experienced at least infrequently), but 77 per cent
of THO headquarters offices reported having had such problems at least infrequendy.

Thirty-three percent of national societies reported having had visa problems at least
once, but none said they were frequent. Several noted that any initial blockages they
encountered were quickly solved due to the mediation of the host nauonal society
and/or the International Federation.

With regard to relief goods and equipment: food, medications, ground vehicles and
telecommunications articles encountered the most problems with customs: Over 40
per cent of all respondents had had problems at some point importing these items, and
the figures were substantially higher for IHO headquarters, as indicated on'the chart
below. Problems cited included delays as well as prohibitive dunes and tanffs. s

Customs problems were most frequent with tclccommmucanons eqm r
three percent of all respondents and 40 per cent of IHO headquar er:
problems were IWa or frcquentiy




Problems with the entry of goods and equipment
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A number of respondents made particular note of the special complexities in import-
ing medications. One government respondent stated that a shipment of medications
was blocked for weeks by a tsunami-affected country. Another found that pain-re-
lievers could not be legally imported in a country affected by a major carthquake,
making ir difficult to treat wounded patients. Other respondents found that medica-
tions could not be imported to.certain countries unless they had been previously reg-
istered there or could not-be domestically produced.

National Societies noted not only problems in obraining entry of relief items provide
for relief in foreign states, but also difficulties in receiving internationally-donated
jtems to respond to disasters in their own countries. The most important of these were
with medications (for which 40 per cent reported having encountered some impor-
tation problems and 12 per cent stated that they occurred frequenty or always), ve-
hicles (35 per cent at least infrequentdy and 14 per cent always or frequently) and food
(33 per cent at least infrequently and 8 per cent always or frequently).

Respondents also indicated varying degrees of difficulty in importing other relief items.
Governments were the most affected by problems with the entry of ships (33 per cent),
aircraft (civilian 37 per cent, military 40 per cent) and sniffer dogs (35 per cent). Issues
with foreign currency were most frequently reported by IHO headquarters (67 per cent)..

Respondents were asked to estimhate the most common time period when.entry-related
problems arose. Responses varied considerably, but most reported that they occurred
in the-first several weeks after the disaster.




Other importation problems (all respondents)

2.1.2 Operational problems

Once relief goods and/or personnel are inside the affected country, a different set of
administrative problems arise.

2.1.2.1 Problems encountered by international actors

The problem most frequently cited in this survey was corruption or diversion of aid.
Sixty-two percent of respondents had encountered corruption in their operations and
30 per cent encountered it frequently or always. The figures were particularly high
for governments (79 per cent, of which 44 per cent frequently or always) and THO
headquarters (85 per cent, of which 15 per cent frequently or always).

Coordination problems
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tres and procedures ar the national
i o fail.” Respondents reported that these
= caps in ccordmauon often led to mequxtable delivery of aid, including both duplica-
_tionin;some areas and inadequate aid in others,

One respondent pointed out that “some agencies do not invest in understanding and
accessing local NGO networks.” Nevertheless, they noted that, in many cases, local
and international NGOs have consciously tried to coordinate activities. Another com-
ment received was that differing views regarding whether or not to respond when
there is no request for support from a Government creates difficulties in coordinating
disaster response operations.

Other’commonly cited legal difficulties included barriers to hiring local staff (52 per
cent of respondents), opening local bank accounts (40 per cent of respondents) and
re-exporting relief equipment and/or unused relief goods (40 per cent of respondents).

Other operations problems (all respondents)
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,arters feportcd seemo these behavxours
5 than other rcspondents, aé the chart be ow makes clear.

The most commonly cited problem overall was: the prov1sxon of unneeded orinap-
propriate relief items. Forty-eight percent of all respondents, 59 per cent of govern-
‘ments and 80 per cent of IHO eadquartcrs had experienced this at some point in an
internarional disaster operation. Many respondents complained of the provision of
‘inappropriate types of clothing, food which was not suitable to local cating habits,
and medications thar were expired or labeﬂed in a language not locally understood.

Problems with International disaster responders
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The use of untrained or unqualified personnel was noted by 42 per cent of respondents
and 91 per cent of IHO headquarters. One IHO pointed out that “the use of well-
meaning, motivated but untrained volunteers is commonplace in all major disaster
responses.” Linked to this was the issue of culturally inappropriate behaviour by in-
ternational personnel, which was identified by 41 per cent of all respondents and 91
per cent of IHO headquarters. Specific bad behaviours nored included consumprion
of non-authorised substances, “drinking, boisterous, disrespectful behaviour in Mus-
lim environments,” provocative dress and inappropriate male-female relations. As one
respondent observed, “in our commitment to try and get things done, we often over-
look the impact of our actions onilocal norms.”

A 'number of operamng namonal societies (Lie. those based in the affected state) noted
problems of respect by: partlapatmg nauonai societies of their'primary role at the na-
tional level. These mcludcd :

B the provxsxon of chrect assxstance, rathu than assxstmo the natlonal society of




2 sc:ndmo refief goods to the Government, mstmd of to the natxonal socmty,
which caused a delay in their release and dehvery l ;
- alack of communication with thc ooeratmg narxonal society in Order toes-
 tablish what is needed in the affecte country - Corn ,
e Iack ofrespect for the: voluntcers of the 0pcrauno nanonal society, who were
“not considered as the most important operation resource, but as the cheap?;'
st work (withour-any rights)”and = , »
# —entryinto the field without obtaining pérmission/ aninvitation from the loca}
national society, “which was not seen as a coordination counterpart”.

Respondents were asked to identify other challenges that arose with regard to other in-
 ternational disaster responders that were not a]rézidy addressed in the questionnaire.
One THO noted that “visibility and the need to appear as the first organization to re-
-~ spond” creates situations where there isno possibility o coordinate in mmely fashion
 with other international disaster responders. Other problems identified by national so-
cieties included the presence of various THOs.only interested in gaining funds with-
“outany genuine commitment to providing relief.

2.1.2.3 Liability issues

Overall, respondents appeared to indicate that neither civil nor criminal liability were
agreat concern in their operations. Only 4 per cent of all respondents and 10 per cent
of IHOs indicated that the potential of civil liability had substantially impeded their
operations. Similarly, only 1 per cent of all respondents and 3 per cent of IHOs re-
ported substantial impediments from the potential of criminal investigation or arrest.

Nevertheless, 15 per cent of all respondents and 32 per cent of IHOs (including some
UN agencies) had had civil claims brought against them. These were roughly equally
divided between employment cases, vehicle accidents, rental disputes, other contrac-
tual issues, and construcrion, in addition to negligence and other types of claims.

Types of claims reported

i a‘vwm%




: Mor ver, 6 per cent of all respondents and 19 per cent of THOs reported that a staff
member or volunteer had at one point | been crxmmallv mvestxgated or )aﬂed in the
‘course ofan mtcmanonal disaster relief operation, '

22 Measu es to facilitate

The experxence of international relief operations is certainly not only one of obstacles
and opposition berween international actors and domestic authorities. Respondents
also identified a number of efforts by affected state governments that smoothed and -
fac:lhtated dxsasruc response operations.

OveraH 49 per ent of respondents indicated that affected state govemments had at
one point made exceptions to normal laws, rules or procedures i in order to facili irate
: sponse ¢ operatxons. However, the treatment of the various groups var-
1ed substan ally; th 87 per cent of governments teporting having benefired from
~ such exceptions, 48 per cent of IHOs and only 23 per cent of national societies.

Tewas commonly reported that affected state governments had expedited or waived
visa processes for relief personnel and that respondents had received tax and customs
exemptions. One respondent also noted the facilitation and cooperation it had re-
ceived from governments in transit states, which simplified border-crossing and cus-
toms procedures. Other responses included allowing exceptions concerning laws
concerning movement within the territory, the provision of equipment ro assist the re-
lief effore and allowing humanicarian agencies free access ro disaster sites.

Over half of the respondents had also benefited from affirmative help from the affected
state governments, including free or reduced price transportation (59 per cent of re-
spondents), free or reduced price buildings or facilities (57 per cenu), free or reduced price
services, such as water and electricity (53 per cent), or free security protection for their
pcrsohnel (51 per cent).

Received from affected State Governments
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they héd Spec1 c

Response Coord mamng Cemre, and the Canhbean Dlsaster and Emeraen,

Agency (CDERA). The ﬁgures were much lower for the other target grou ,
cent of national societies, 16 per cent of all THOs and 27 per cent of IHO headquarters) i
moreover, it is not clear if all of those who responded positively interpreted this question
in the manner intended by the drafters, inasmuch as some of the particular organizations - k
they listed were UN agencies, the International Federation or domestic agencxes. o

3 Exzstmg legal frameworks
3 1 !aiemaﬁﬂnai mstruments

There are a number of international instruments that address legal barners in mter«
national-response. The questionnaires referred to several of them, but not all were rel-

evant to each group of stakeholders and a complete comparison was therefore not.
deemed possible for each inscrument. In particular, because of the spotty ratification

of most of the relevant treaties, it was considered of little use to ask generally about
their employment by governments that might or might not be parties.

All respondents were asked about their use of several international codes or guides
listed on the charts below. Respondents reported great use of both the Code of Con-
duct for the International Red Cross and Red Crescent Movement and NGOs in Dis-
aster Relief (1994) and the Sphere Humanitarian Charter and Minimum Standards
in Disaster Response (2000 and 2004). Seventy-six percent of all respondents reported
using the Code, and many also stated thar they used it frequently or always (61 per

cent of national societies, 53 per cent of governments, 82 per cent of IHO headquar-
ters). Likewise, 72 per cent of respondents used the Sphere Handbook, and 50 per cent

Use of the Code of Conduct and Sphere
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Use of models and guidelines
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Use of selected conventions (humanitarian respondents only)
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of national societies, 35 per cent of governments, and 82 per cent of IHO headquar-
ters reported using it frequently or always.

- Respondents also indicated that they had made use of some of the leading model
agreements and draft rules for international disaster operations. Overall, 35 per cent
had used the International Guidelines for Humanitarian Assistance Operations (Max
Planick Institire; 1991) 33 per cent had used the Model Rules for Disaster Relief Op-
erations (UNITAR, 1982), 46 per cent had used the Draft Model Agreement Relat-

:;mv co Humamtanan Relief Actions (International Law Association, 1982), 32 per

~ cent had used the Recommendation of the Customs Co-operation Council to expe- .
“dite the forwardmo of rehef consxgnments in the event of disasters (T2-423, 1970),

' e Model Customs Agrcemcnt {World Customs Orcvam— :




, Nauonal societies and IHOS were: aIso asked about theu:‘use of selected conventions
related to customs or telecommumcations in dxsaster reliefo operamons Overall, th' 5
were used less often than the above on—bmdmg documents, but 24 per cent reporte
using Specif' Annex E5 of the Convention on'the Sm}phﬁcation and Harmonization
of Customs. ,rocedures of 1973 (“Ky' to. Convenuon») 24 per. cent reported using
Specific Annex J.5 of the Revised Kyoto Convention of 1999, 26 per cent reported
using the Customs Convention on the A T.A. Carnet for the temporary admission of
goods, 14 per cent rcported usmg Annex B.9 of the Convention on Temporary Ad-
mission, and 25 per cent reported using the Tampere Convention on the Provision of
Telecommunication Resources for Disaster Mitigation and Rehef Operatmns, ‘

Questionnaire responses. mdlcate that govemments generally, butinot mvanably, consxder
their existing trearies and agreements helpful in facilitating and coordinating mtemauonal
disaster assistance in’ their own couni Thei ‘majority found theu' bil ateral (68 pericent);
regional (65 per cent) and global muldilateral treaties (60 per cent) very helpful”. How- -
ever, this left substantial minorities that felt that these treaties were only ‘moderately help—

ful” or “nothelpful”.

Governments’ assessments of treaties and agreements

- 80%
70% |~
60% [~
50% [~
40%
30% [~
20%
10% [~
0% ~

LR S

Bilateral Regional Multilateral

% Not helpful Maoderately helpful Very helpful

3.2 National laws and policies

Governments, national societies and THO field offices were queried about national
laws and policies on international disaster relief’. Overall; 68 per cent of respondents
indicated that there was disaster-specific legislation in their countries, 67.per cent
stated that there was a national-level disaster response plan, and 70 per cent:stated
that there was a single national coordinating body for disaster relief within the gov-

3 There was some overlap in responses; 9 national societies and governments replied from the same country as did 10 of the
THO. ﬁr/d qﬁftsf Jeis :wmblr that w/y:le their re:pame; were mﬂm{y consistent, ti?ere were alse smmtl  apparent duagre(—




emment. Fifty pcrcent of resp ndents mdlcated that disaster rchef was pr;marﬂy reg-
ulated arthe: national Ievcl in their coun 1es, 19 per cent at the _provin c1al level,
24 per cent at the: l()cal Ievel and 7 per cent state. that therc was no primary. Ievel

Substantmﬂy less thaﬂ ha}f of the responciems mdlaated that existing: dlsaster—speaﬁc'
laws or policies: '

2 set out the procedures for requesting and accepting international assistance

(38 per cent) k

setout a procedute for determining when internartional assistance is required

(36 per cent) or

# regulated the quality and accountability of international disaster relief oper--
ations (25 per cent) :

o

Respondents were also asked to indicate if national law addressed a number of spéciﬁc
issues that might be relevant in disaster operations as indicated on the chart below.
Significantly, however, when questioned as to whether disaster-specific laws and/or
policies adequately addressed the legal issues of international disaster response, the
majotity of national societies (54 per cent) and IHO field offices (75 per cent) thought
that they did not. On the other hand, 70 per cent of national societies and 60 per
cent of IHO Field Offices felr that the relevant provisions of existing laws and poli-
cles were adequately implemented when disasters occurred.

Issues covered by national law

.
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3.31HO agre'ements‘w«iih Qﬁvemm?ﬂfﬁ '

IHOS were asked about agreemems they had sxgned with govgrnments of affected :
states regarding their disaster relief operations. Responses showed thar 80 per cent of
rcspondmg regional offices and 53 per cent of erld Offices had sxgned specific agre
ments governing their disaster relief operations with the government of the countries
within which they operated. Forty-seven percent of IHO headquartcrs stated that they
frequentl y or always concluded such agreements.

Sixty-two percc:nt of the THO headquarters mdlcated thar their agreements were usu-
ally made during rather than before disaster relief operations. Twenty-two percent of
the IHO headquarters and 67 per cent of the field offices stated that these agreements
generally addressed the entire mandate of thc organization in the country. Responses
from field offices indicated thar their agreements are often held with the ministry of
health or ministry of formon affairs. A number of field offices indicated that they had
WO agreements: a gl()bal agreement w1th the government and also a specific letter of
undeistandmg for each emergency operation for the short-term.

The following graph illustrates some of the issues addressed within agreements be-
tween governments and IHO headquarters and field offices (for NGOs only).

Issues covered in NGO agreements with governments
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‘ ~None of agreements’ IHO respondents ha& wnh g v rnment 'addressed recocmtxon
of foreign diplomas/professional qua 1ﬁcatxons, ocal insurance or over ﬂlght and/or
landing rights™ N '

Even where there agreements addressed rclevant pIo lem areas ;, several IHO respon-
dents noted that they were not always effective. One lamented that “nobody really re-
ferréd to and most probably nobody [ever] read” its agrcement. ‘Orthers pointed out
that, notwithstanding the Government’s undertakmg in the agreement, they found
that they were required to obtain additional permissions. from different ministrics or
that the agreement was not recognized at the provincial or locaI Tevel.

3.4 Briefings on legal issues

National Societies and THOs were finally asked hether their rgiﬁisatibns' generally
conducred brleﬁngs on'relevant mtematxanal and/or ,atxona} laws forinternational
disaster relief personnel prior to deployment in disaster relief operations. Fifty per-
cent of national societies and 29 per cent.of [HOs ~reported that they did so.

Conclusion

While their impact varies by sector and actor, the above findings demonstrate that
legal difficulties arc a real issue for governments, national societies and THOs in in-
ternational disaster response. Particularly for IHOs, administrative barriers to entry
and operations are apparently widespread. Disturbingly, a great many IHOs are also
aware of other international actors providing poor qualiry assistance or failing to ad-
equately coordinate with others in their work. While many states have disaster-specific
laws and plans, respondents indicate that they are not adequate to address the com-
mon issues of international disaster response, and it appeats that less than half of them
address some of the most central issucs. At the same time, many affected state gov-
ernments have provided special exemptions and facilities to international actors to fa-
cilirate their work. While good use is being made of some existing international
instruments — in particular non-binding codes of conduct and bilateral agreements —

it appears that they are not addressing all the most pressing issues.
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THE FOREIGN CONTRIBUTION (REGULATION) ACT, 1976
No.490f 1976

[31 March, 1976

An Act to regulate the acceptance and utilisation of foreign contribution or foreign hospitality by certain
persons or associations, with a view to ensuring that parliamentary institutions, political associations and
academic and other voluntary organisations as well as individuals working in the important areas of national
life may function in a manner consistent with the values of a sovereign democratic republic, and for matters
connected therewith or incidental thereto.

Be it enacted by Parliament in the Twenty — seventh year of the Republic of India as follows:

21 of 1860.

46 of 1973.

CHAPTER 1
Preliminary
1. Short title, extent, application and commencement — (1) This Act may be
called the Foreign Contribution (Regulation) Act, 1976.
(2) It extends to the whole of India, and it shall also apply to —
{a) citizens of India outside India; and
(b) associates, branches or subsidiaries, outside India, of companies or
bodies corporate, registered or incorporated in India.
(3) It shall come into force on such date' as the Central Government may,
by notification in the Official Gazette, appoint.

. 2. Definitions - (1) In this Act, unless the context otherwise requires, -

{a) "association’ means an association of individuals, whether incorporated
or not, having an office in India and includes a society, whether registered
under the Societies Registration Act, 1860, or not, and any other organisation
by whatever name called;

{b) ‘candidate for election” means a person who has been duly nominated as
a candidate for election to any Legislature;

(c) “foreign contribution’ means the donation, delivery or transfer made by
any foreign source, -

(i) of any article, not being an article given to a person as a gift for his
personal use, if the market value, in India, of such article, on the date of such
gift, does not exceed one thousand rupees;

(i1) of any currency, whether Indian or foreign;

(iii) of any foreign security as defined in dause (i) of Section 2 of the

Foreign Exchange Regulation Act, 1973 (46 of 1973);
*[Explanation. - A donation, delivery or transfer of any article, currency or
foreign security referred to in this clause by any person who has received it
from any foreign source, either directly or through one or more persons, shall
also be deemed to be foreign contribution within the meaning of this clause;]

(d) ‘foreign hospitality’ means any offer, not being a purely casual one, made
by a foreign source for providing a person with the cost of travel to any foreign
country or territory or with free board, lodging, transport or medical treatment;

' 5-8-1976 vide notification No. G.S.R. 755(E) dated the 5" August, 1976.

? Ins. By Act 1 of 1985, 5.2 (w.e.f. 20-10-1984)
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Definitions.



1 of 1956.

1 of 1956.

2.
(e) “foreign source’ includes —
(i)the Government of any foreign country or territory and any agency of
such Government,

(it) any international agency, not being the United Nations or any of its
specialised agencies, the World Bank, International Monetary Fund or such
other agency as the Central Government may, by notification in the Official
Gazette, specify in this behalf,

(iii) a foreign company within the meaning of section 591 of the Companies
Act, 1956 and also includes —

(a) a company which is a subsidiary of a foreign company, and

{(b) a multi-national corporation within the meaning of this Act,

(iv) a corporation, not being a foreign company, incorporated in a foreign
country or territory,

(v) a multi-national corporation within the meaning of this Act,

(vi) a company within the meaning of the Companies Act, 1956, if more
than one-half of the nominal value of its share capital is held either singly or in
the aggregate, by one or more of the following, namely: -

(a) Government of a foreign country or territory,

(b) Citizens of a foreign country or territory,

(c) Corporations incorporated in a foreign country or territory,

(d) Trusts, societies or other associations of individuals (whether
incorporated or not), formed or registered in a foreign couniry or territory,

(vil) a trade union in any foreign country or territory, whether or not
registered in such foreign country or territory,

(viil) a foreign trust by whatever name called, or a foreign foundation which
is either in the nature of trust or is mainly financed by a foreign country or
territory,

(ix) a society, club or other association of individuals formed or registered
outside India,

(x) a citizen of a foreign country,
but does not include any foreign institution which has been permitted by the
Central Government, by a notification in the Official Gazette, to carry on its
activities in India;

(D) ‘Legislature’ means-

(1) either House of Parliament,

(i) the Legislative Assembly of a State, or in the case of a State having a
Legislative Council, either House of the Legislature of that State,

(111) Legislative Assembly of a Union territory constituted under the
Government of Union Territories Act, 1963,

(iv) The Metropolitan Council of Delhi constituted under section 3 of the
Delhi Administration Act, 1966, '

(v) Municipal Corporations in metropolitan areas as defined in the Code of
Criminal Procedure, 1973,

(vi) District Councils and Regional Councils in the States of Assam and
Meghalaya and in the Union territory of Mizoram as provided in the Sixth
Schedule to the Constitution, or

(vii) any other elective body as may be notified by the Central Government,
as the case may be;

20 01 1963.

19 of 1966.

20f 1974,
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"[(2) ‘political party’ means-

(i) an association or body of individual citizens of India-

(1) which is, or is deemed to be, registered with the Election Commission

of India as a political party under the Election Symbols (Reservation and

Allotment) Order, 1968, as in force for the time being; or

(2) which has set up candidates for election to any Legislature, but is not so
registered or deemed to be registered under the Election Symbols (Reservation
and Allotment) Order, 1968;

(ii) a political party mentioned in column 1 of Table 1 to the notification of
the Election Commission of India No. 56/J&K/84 dated the 27" September,
1984, as in force for the time being;]

(h) ‘prescribed’ means prescribed by rules made under this Act;

(i) ‘registered newspaper’ means a newspaper registered under the Press and
Registration of Books Act, 1867;

(j) ‘subsidiary’ and ‘associate’ have the meanings, respectively, assigned to | o7 1956.
them in the Companies Act, 1956;

(k) ‘trade union’ means a trade union registered under the Trade Unions 16 0f1926.
Act, 1926.

Explanation- For the purposes of this Act, a corporation incorporated in a
foreign country or territ ory shall be deemed to be a multinational corporation
if such corporation -

(a) has a subsidiary or a branch or a place of business in two or more
countries or territories; or

(b) carries on business, or otherwise operates, in two or more countries or
territories;

(2) Words and expressions used herein and not defined but defined in the

25 of 1867.

46 0T 1975. Foreign Exchange Regulation Act, 1973, have the meanings respectively
assigned to them in that Act.
(3) Words and expressions used herein and not defined in this Act or in the Foreign
46 0f 1973, Exchange Regulation Act, 1973, but defined in the Representation of the People Act,
fg 0: i;é‘; 1950, or the Representation of the People Act, 1951, have the meanings respectively
of 1951.

assigned to them in such Act.

3. The provisions of this Act shall be in addition to, and not in derogation of, ~Application of
any other law for the time being in force. other laws not

barred.
CHAPTER U
Regulation of foreign Contribution and Foreign Hospitality
4. (1) No foreign contribution shall be accepted by any — Candidate for

election, etc., not
to accept foreign
contribution.

(a) candidate for election,

(b) correspondent, columnist, cartoonist, editor, owner, printer or publisher
of a registered newspaper,

(¢) "[Judge, Government servant] or employee of any corporation,

(d) member of any Legislature,

(e) political party or office-bearer thereof.

' Subs. By Act 1 of 1985, 5.2, for cL(g) (w.e.f. 20-10-1984)
? Subs. by 5.3, ibid., for “Government servant” (w.e.f. 20-10-1984)
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Explanation. — In clause (c) and in section 9, ‘corporation’ means a
corporation owned or controlled by Government and includes a Government
company as defined in section 617 of the Companies Act, 1956.

(2) (a) No person, resident in India, and no citizen of India, resident outside
India, shall accept any foreign contribution, or acquire or agree to acquire any
currency from a foreign source, on behalf of any political party or any person
referred to in sub-section (1), or both.

{(b) No person, resident in India, shall deliver any currency, whether Indian
or foreign, which has been accepted from any foreign source, to any person if
he knows or has reasonable cause to believe that such other person intends, or
is likely, to deliver such currency to any political party or any person referred
to in sub-section (1) or both.

(c) No citizen of India resident outside India shall deliver any currency,
whether Indian or foreign, which has been accepted from any foreign source, to

(1) any political party or any person referred to in sub-section (1), or both,
or

(i1) any other person, if he knows or has reasonable cause to believe that
such other person intends, or is likely, to deliver such currency to a political
party or to any person referred to in sub-section (1), or both.

(3) No person receiving any currency, whether Indian or foreign, from a
foreign source on behalf of any association, referred to in sub-section (1) of
section 6, shall deliver such currency —

(1) to any association or organisation other than the association for which it
was received, or

(i1) to any other person, if he knows or has reasonable cause to believe that
such other person intends, or is likely, to deliver such curréncy to an
assoclation other than the association for which such currency was received.

5. (1) No organisation of a political nature, not being a political party, shall,
accept any foreign contribution except with the prior permission of the Central
Government.

Explanation — For the purposes of this section, “organisation of a political
nature not being a political party” means such organisation as the Central
Government may, having regard to the activities of the organisation or the
ideology propagated by the organisation or the programme of the organisation
or the association of the organisation with activities of any political party, by
an order published in the Official Gazette, specify in this behalf.

(2) (a) Except with the prior permission of the Central Government, no
person, resident in India, and no citizen of India, resident outside India, shall
accept any foreign contribution, or acquire or agree to acquire any foreign
currency, on behalf of an organisation referred to in sub-section (1).

(b) Except with the prior permission of the Central Government, no person,
resident in India, shall deliver any foreign currency to any person if he knows
or has reasonable cause to believe that such other person intends, or is likely, to
deliver such currency to an organisation referred to in sub-section (1).

(c) Except with the prior approval of the Central Government, no citizen of
India, resident outside India, shall deliver any currency, whether Indian or
foreign, which has been accepted form any foreign source, to —

(1) any organisation referred to in sub-section (1), or

(i1) any person, if he knows or has reasonable cause to believe that such
person intends, or is likely, to deliver such currency to an organisation referred
to in sub-section (1).

Organisation of a
political nature
not to accept
foreign
contribution
except with the
prior permission
of the Central
Government.
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[6. '(1) No association [other than an organisation referred to in sub-section
(1) of section 5] having a definite cultural, economic, educational, religious Certain
or social programme shall accept foreign contribution unless such association, -  agsociations and
(a) registers itself with the Central Government in accordance with the persons receiving
rules made under this Act; and foreign
(b) agrees to receive such foreign contribution only through such one of the ff:::::ﬁ:::};i o
branches of a bank as it may specify in its application for such registration, e Central
Government.
and every association so registered shall give within such time and in such
manner as may be prescribed, an intimation to the Central Government as to
the amount of each foreign contribution received by it, the source from which
and the manner in which such foreign contribution was received and the
purposes for which and the manner in which such foreign contribution was
utilised by it:
- Provided that where such association obtains any foreign contribution
through any branch other than the branch of the bank through which it has
agreed to receive foreign contribution or fails to give such intimation within
the prescribed time or in the prescribed manner, or gives any intimation which
is false, the Central Government may, by notification in the Official Gazette,
direct that such association shall not, after the date of issue of such notification,
accept any foreign contribution without the prior permission of the Central
Government.

(1A) Every association referred to in sub-section (1) may, if it is not
registered with the Central Government under that sub-section, accept any
foreign contribution only after obtaining the prior permission of the Central
Government and shall also give, within such time and in such manner as may
be prescribed, an intimation to the Central Government as to the amount of
foreign contribution received by it, the source from which and the manner in
which such foreign contribution was received and the purposes for which and
the manner in which such foreign contribution was utilised by it.

(2) Every candidate for election, who has received any foreign contribution,
at any time within one hundred and eighty days immediately preceding the date
on which he is duly nominated as such candidate, shall give, within such time
and in such manner as may be prescribed, an intimation to the Central
Government as to the amount of foreign contribution received by him, the
source from which and the manner in which such foreign contribution was
received and the purposes for which, and the manner in which, such foreign
contribution was utilised by him.

Recipients 7. (1) Every citizen of India receiving any scholarship, stipend or any

Séhohmhipq payment of like nature from any source shall give, within such time and in such
ete. to sive  Manner as may be prescribed, an intimation to the Central Government as to

intimation to  the amount of the scholarship, stipend or other payment received by him and
the Central  the foreign source from which, and the purpose for which, such scholarship
Government.  gtinend or other payment has been, or is being, received by him.
(2) Where any recurring payments are being received by any citizen of India
from any foreign source by way of scholarship, stipend or other payment, it
shall be sufficient if the intimation referred to in sub-section (1) includes a
precise information as to the intervals at which, and the purpose for which,
such recurring payments will be received by such citizen of India.

'Subs. by Act 1 of 1985, 5.4, for sub-section (I)(w.ef. 1-1-1985).
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(3) It shall not be necessary to give such intimation as is referred to in sub-
section (1) or sub-section (2) in relation to scholarships, stipends or payments
of a like nature, if the annual value of such scholarships, stipend or other
payments does not exceed such limits as the Central Government may by rules
made under this Act, specify in this behalf.

8. Nothing contained in section 4 shall apply to the acceptance, by any
person specified in that section, of any foreign contribution, where such
contribution is accepted by him, subject to the provisions of section 10 —

(a) by way of salary, wages or other remuneration due to him or to any group
of persons working under him, from any foreign source or by way of
payment in the ordinary course of business transacted in India by such
foreign source; or

(b) by way of payment, in the course of international trade or commerce, or
in the ordinary course of business transacted by him outside India; or

(c) as an agent of a foreign source in relation to any transaction made by
such foreign source with Government; or

(d) by way of a gift or presentation made to him as a member of any Indian
delegation, provided that such gift or jresent was accepted in accordance with
the regulations made by the Central Government with regard to the acceptance
or retention of such gift or presentation; or

(e) from his relative when such foreign contribution has been received with
the previous permission of the Central Government.

Provided that no such permission shall be required if the amount of foreign
contribution received by him from his relative does not exceed in value, eight
thousand rupees per annum and an intimation Is given by him to the (entral
Government as to the amount received, the source from which and the manner
in which it was received and the purpose for which and the manner in which it
was utilised by him;

() by way of remittance received, in the ordinary course of business through
any official channel, post office, or in any authorised dealer in foreign
exchange under the Foreign Exchange Regulation Act, 1973.

Explanation — In this Act, the expression “relative” has the meaning
assigned to it in the Companies Act, 1956.

9. No member of a Legislature, office bearer of a political party, '[Judge,
Government servant] or employee of any corporation shall, while visiting any
country or territory outside India, accept, except with the prior permission of
the Central Government, any foreign hospitality :

Provided that it shall not be necessary to obtain any such permission for an
emergent medical aid needed on account of sudden illness contracted during a
visit outside India, but, where such foreign hospitality has been received the
person receiving such hospitality shall give, within one month from the date of
receipt of such hospitality an intimation to the Central Government as to the
receipt of such hospitality, and the source from which, and the manner in
which such hospitality was received by him.

10. The Central Gover nment may —
(a) prohibit any association, not specified in section 4, or any person, from
accepting any foreign contribution;

'Subs. by Act 1 of 1985, s 5, for “Government servant”(w.e.f. 20-10-1984)

46 of 1973,

1 0f 1956.
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(b) '[without prejudice to the provisions of sub-section (1) of section 6
require any associaton specified in that sub-section], to obtain prior permission
of the Central Government before accepting any foreign contribution;

(c) require any person or class of persons or any association, not being an
association specified in section 6, to furnish intimation within such time and in
such manner as may be prescribed as to the amount of any foreign contribution
received by such person or class of persons or association, as the case may be,
and the source from which and the manner in which such contributon was
received and the purpose for which and the manner in which such foreign
contribution was utilised;

(d) require any person or class of persons, not specified in section 9, to
obtain prior permission of the Central Government before accepting any
foreign hospitality;

(e) require any person or class of persons, not specified in section 9, to
furnish intimation, within such time and in such manner as may be prescribed,
as to the receipt of any foreign hospitality, the source from which and the
manner in which such hospitality was received:

Provided that no such prohibition or requirement shall be made unless the
Central Government is satisfied that the acceptance of foreign contribution by
such association or persons or class of persons, as the case may be, the
acceptance of foreign hospitality by such person, is likely to affect
prejudicially —

(1) the sovereignty and integrity of India; or

(1i) the public interest; or

(11i) freedom or faimess of election to any Legislature; or

(1v) friendly relations with any foreign State; or

(v) harmony between religious, racial, linguistic or regional groups castes or
communities.

11. (1) Every individual, association, organisation or other person, who is
required by or under this Act to obtain the prior permission of the Central
Government to accept any foreign contribution or hospitality, shall, before the
acceptance of any such contribution or hospitality, make an application for
such permission to the Central Government in such form and in such manner as
may be prescribed.

(2) If an application referred to in sub-section (1) is not disposed of within
ninety days from the date of receipt of such application, the permission prayed
for in such application shall, on the expiry of the said period of ninety days, be
deemed to have been granted by the Central Government:

Provided that, where, in relation to an application, the Central Government
has informed the applicant the special difficulties by reason of which his
application cannot be disposed of within the said period of ninety days, such
application shall not, until the expiry of a further period of thirty days, be
deemed to have been granted by the Central Government.

CHAPTER I
Miscellaneous
12. Where the Central Government is satisfied, after making such inquiry as
it may deem fit, that any person has in his custody or control any article or

'Subs. by s. 6, ibid. for “require any association, specified in section
6”(w.e.f, 1-1-1985)
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currency, whether Indian or foreign, which has been accepted by such person
in contravention of any of the provisions of this Act, it may, by order in
writing, prohibit such person from paying, delivering, transferring or otherwise
dealing with in any. mamer whatsoever, such article or currency save in
accordance with the written orders of the Central Government and a copy of
such order shall be served upon the person so prohibited in the prescribed
manner, and thereupon the provisions of sub-section (2), (3), (4) and (5) of
section 7 of the Unlawful Activities (Prevention) Act, 1967 (37 of 1967) shall,
so far as may be, apply to, or in relation to, such article or currency and
references in the said sub-sections to moneys, securities or credits shall be
construed as references to such article or currency.

13. Every association, referred to in section 6, shall maintain, in such form
and in such manner as may be prescribed, -

(a) an account of any foreign contribution received by it, and

(b) a record as to the manner in which such contribution has been utilised
by it.

14. If the Central Government has, for any reason, to be recorded in writing,
any ground to suspect that any provision of this Act has been, or is being
contravened by ~

(a) any political party, or

(b) any person, or

(¢) any organisation, or

{d) any association,
it may, by general or special order, authorse such gazetted officer, holding a
"[Group A post], as it may think fit (hereinafter referred to as the authorised
officer), to inspect any account or record maintained by such political party,
person, organisation or asscciation, as the case may be, and thereupon every
such authorised officer shall have the right to enter in or upon any premises at
any reasonable hour, before sunset and after sunrise, for the purpose of
inspecting the said account or record :

Provided that no gazetted officer shall be authorised to inspect the account or
record maintained by a political party, unless he has been holding a Group A
post in connection with the affairs of the Union, or a State, for not less than ten
years.

15. If, after inspection of an account or record referred to in section 14, the
authorised officer has any reasonable cause to believe that any provision of this
Act or of any other law relating to foreign exchange has been, or is being,
contravened, he may seize such account or record and produce the same before
the court in which any proceeding is brought for such contravention:

Provided that the authorised officer shall return such account or record to
the person from whom it was seized if no proceeding is brought within six
months from the date of such seizure for the contravention disclosed by such
account or record.

*[15A. Where any organisation or association fails to furnish any returns
under this Act within the time specified therefor or the returns so furnished are
not in accordance with the law or if, after inspection of such returns, the
Central Government has any reasonable cause to believe that any provision of

' Subs. by Act 1 of 1985, 5.7, for “class I post™ (w.e.f. 20-1-1984)
* Ins. by 5.8 ibid. (w.e.f. 20-10-1984).
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this Act has been, or is being, contravened, that Government may, by general
or special order, authorise such gazetted officer, holding a Group A post, as it
may think fit, to audit any books of account kept or maintained by such
organisation or association as the case may be, and thereupon every such
officer shall have the right to enter in or upon any premises at any reasonable
hour, before sunset and after sunrise, for the purpose of auditing the said books
of account:

Provided that any information obtained from such audit shall be kept
confidential and shall not be disclosed except for the purposes of this Act.]

16. If any gazetted officer, authorised in this behalf by the Central
government, by general or special order, has any reason to believe that any
person has in his possession or control any article exceeding rupees one
thousand in value, or currency, whether Indian or foreign, in relation to which
any provision of this Act has been, or is being, contravened, he may seize such
article or currency.

17. Every seizure made under this Act shall be made in accordance with the
provision of section 100 of the Code of Criminal Procedure, 1973.

18. Any article or currency which is seized under section 16 shall be liable
to confiscation is such article or currency has been adjudged under section 19
to have been received or obtained in contravention of this Act.

19. Any confiscation referred to in section 18 may be adjudged —

(a) without limit, by the Court of Session within the local limits of whose
jurisdiction the seizure was made; and

(b) subject to such limits as may be prescribed, by such officer, not below
the rank of an Assistant Sessions Judge, as the Central Government may, by
notification in the Official Gazette, specify in this behalf.

20. No order of adjudication of confiscation shall be made unless a
reasonable opportunity of making a representation against such confiscation
has been given to the person from whom any article or currency has been
seized. :

21. (1) Any person aggrieved by any order made under section 19 may
prefer any appeal, -

(a) where the order has been made by the Court of Session, to the High
Court to which such Court is subordinate; or

(b) where the order has been made by any officer specified under clause (b)
of section 19, to the Court of Session within the local limits of whose
jurisdiction such order of adjudication of confiscation was made, within one
month from the date of communication to such person of the order:

2 of 1974,
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Provided that the appellate court may, if it is satisfied that the appellant was
prevented by sufficient cause from preferring the appeal within the said period
of one month, allow such appeal to be preferred within a further period of one
month, but not thereafter.

(2)Any organisation referred to in section 5, or any person or association

. referred to in section 9 or section 10, aggrieved by an order made in pursuance

of the Explanation to sub-section (1) of section 5 or by an order of the Central
Government refusing to give permission, or by any order made by the Central
Government, under section 5 or section 9 or section 10, as the case may be,
may within sixty days from the date of such order prefer an appeal against such
order to the High Court within the local limits of whose jurisdiction the
applicant ordinarily resides or carries on business or personally works for gain,
or, where the appellant is an organisation or association, the principal office of
such organisation or association is located.

(3) Every appeal preferred under this section shall be deemed to be an
appeal from an original decree and the provisions of Order XLI of the First
Schedule to the Code of Civil Procedure, 1908, shall, as far as may be, apply
thereto as they apply to an appeal from an original decree.

22. If any person, on whom any prohibitory order has been served under
section 12, pays, delivers, transfers or otherwise deals with, in any manner
whatsoever, any article or currency, whether Indian or foreign, in contravention
of such prohibitory order, he shall be punished with imprisonment for a term
which may extend to three years, or with fine, or with both; and
notwithstanding anything contained in the Code of Criminal Procedure, 1973,
the court trying such contravention may also impose on the person convicted
an additional fine equivalent to the market value of the article or the amount of
the currency in respect of which the prohibitory order has been contravened by
him or such part thereof as the court may deem fit.

23. (1) Whoever accepts, or assists any person, political party or
organisation in accepting, any foreign contribution or any currency from a
foreign source, in contravention of any provision of this Act or any rule made
thereunder, shall be punished with imprisonment for a term which may extend
to five years, or with fine, or with both.

(2) whoever accepts any foreign hospitality in contravention of any
provision of this Act or any rule made thereunder shall be punished with
imprisonment for a term which may extend to three years, or with fine, or with
both.

24. Notwithstanding anything contained in the Code of Criminal Procedure,
1973, the Court trying a person, who, in relation to any article or currency,
whether Indian or foreign, does or omits to do any act which act or omission
would render such article or currency liable to confiscation under this Act,
may, in the event of the conviction of such person for the act or omission
aforesaid, impose on such person a fine not exceeding five times the value of
the article or currency or one thousand rupees, whichever is more, if such
article or currency is not available for confiscation, and fine so imposed shall
be in addition to any other fine which may be imposed on such person under
this Act.

S of 1908.
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25. Whoever fails to comply with any provision of this Act for which no

separate penalty has been provided in this Act shall be punished with

imprisonment for a term which may extend to one year, or with fine not
exceeding one thousand rupees, or with both.

'[25A Notwithstanding anything contained in this Act, whoever, having
been convicted of any offence under sub-section (1) of section 23 or section
25, in so far as such offence relates to the acceptance or utilisation of foreign
contribution, is again convicted of such offence shall not accept any foreign
contribution for a period of three years from the date of the subsequent
conviction.]

26. (1) where an offence under this Act or any rule made thereunder has
been committed by a company, every person who, at the time the offence was
comumitted, was in charge of, and was responsible to, the company for the
conduct of the business of the company, as well as the company, shall be
deemed to be guilty of the offence and shall be hable to be proceeded against
and punished accordingly:

Provided that nothing contained in this Sub-section shall render such person
liable to any punishment if he proves that the offence was committed without
his knowledge or that he had exercised all due diligence to prevent the
commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where an offence

under this Act or any rule made thereunder has been committed by a company
“and it is proved that the offence has been committed with the consent or

connivance of, or is attributable to any neglect on the part of, any director,
manager, secretary or other officer of the company, such director, manager,
secretary or other officer shall also be deemed to be guilty of that offence and
shall be liable to be proceeded against and punished accordingly.

Explanation. —For the purposes of this section, -

{(a) “company” means any body corporate and includes a firm, society, trade
union or other association of individuals; and

{b) “director” in relation to a firm, society, trade union or other association
of individuals, means a partner in the firm or a member of the governing body
of such society, trade union or other association of individuals.

27. No court shall take cognisance of any offence under this Act, except
with the previous sanction of the Central Government or any officer authorised
by that Government in this behalf.

28. Notwithstanding anything contained in the Code of Criminal Procedure,
1673, any offence punishable under this Act may also be investigated into by
such authority as the Central Government may specify in this behalf and the
authorty so specified shall have all the powers which an officer-in-charge of a
police station has while making an investigation into a cognisable offence.

"Ins. By Act 1 of 1985, s 9 (w.e.f. 20-10-1984)
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29. No suit or other legal proceedings shall lie against the Central
Government in respect of any loss or damage caused or likely to be caused by
anything which is in good faith done or intended to be done in pursuance of the
provisions of this Act or, any rule or order made thereunder.

30. (1) The Central Government may, by notification in the Official Gazette,
make rules for carrying out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing
power, such rules may provide for all or any of the following matters, namely:

(a) the time within which, and the manner in which, intimation is to be given
by an association referred to in section 6, with regard to the foreign
contribution received by it;
(b) the limits up to which receipt of scholarships, stipends or payments of

like nature need not be intimated to the Central Government;

(c) the time within which, and the manner in which, intimation is to be given
by persons receiving any scholarships, stipend or any payment of a like nature
from a foreign source;

(d) the time within which, and the manner in which a candidate for election
should give intimation as to the amount of foreign contribution received by
him at any time within one hundred and eighty days from the date when he
became such a candidate

(e) the form and manner in which an application shall be made for obtaining
prior permission of the Central Government to receive foreign contribution or
foreign hospitality

(f) the manner of service of the prohibitory order made under section 12;

(g) the form and manner in which account or record referred to in section 13
shall be maintained;

(h) the limits up to which an officer, not below the rank of an Assistant
Sessions Judge, may make adjudication of confiscation;

(i) any other matter which is required to be, or may be prescribed.

(3) Every rule made by the Central Government under this Act shall be
laid, as soon as may be after it is made, before each House of Parliament while
it is in session for a total period of thirty days which may be comprised in one
session or in two or more successive sessions, and if, before the expiry of the
session immediately following the session or the successive sessions aforesaid,
both Houses agree in making any modification in the rule or both Houses agree
that the rule should not be made, the rule shall thereafter have effect only in
such modified form or be of no effect, as the case may be; so, however, that
any such modification or annulment shall be without prejudice to the validity
of anything previously done under that rule.

31. If the Central Government is of opinion that it is necessary or expedient
in the interests of the general public so to do, it may, by order and subject to
such conditions as may be specified in the order, exempt any association (not
being a political party), organisation or any individual (not being a candidate
for election) from the operation of all or any of the provisions of this Act and
may, as often as may be necessary, revoke or modify such order.

32. Nothing contained in this Act shall apply to any transaction between the
Government of India and the Government of any foreign country or territory.
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! Published in the Bangladesh Gazette Extraordinary, dated the 8th September, 1982]

GOVERNMENT OF THE PEOPLE'S REPUBLIC OF BANGLADESH
MINISTRY OF LAW AND LAND REFORMS )

(Law and Parliamentary Affairs Division)
NOTIFICATION v =
Dhaka, the 8th September, 1982.

No. 541-Pub.—The following Ordinancc made by the Chicl Martial La.w Administrator of the
Peoplc's Rcpublic of Bangladesh, on the 6th Scpiember, 1982, is hereby published for gencral
information :—

THE FOREIGN CONTRIBUTIONS (REGULATION) ORDINANCE, 1982

Ordinance No. XXXI of 1982
AN
ORDINANCE
to regulaie receipt of foreign contributions

WHEREAS it is cxpedicnt to regulate receipt of forcign contributions ; i

Now, THEREFORE, in pursuance of the Proclamation of the 24th March, 1982, and in excercise of all
powers cnabling him in that behalf, the Chicf Martial Law Administrator is plcascd to make and
promulgatc the following Ordinance :— :

1. Short title.—This Ordinance may be called the Forcign Contributions (Regulation) ordinance,
1982 '

2. Ordinance to override all other laws.—Thc pi—ovisions of this Ordinance shall have cffect
notwithstanding anything to the contrary contained in any other law for the time being in {orce or in any
contract or agreement.

3. Definition.—In this Ordinance, unless there is anything rcpugnant in the subject or context,
"forcign contribution” mcans any donation, grant or assistance, whether in cash or in kind, including a
ticket for journcy abroad, made by any Government, organisation or citizen of forcign state.

4. Receipt of foreign contribution wihout permission prohibited.—(7) No citizen of,
or organisation in, Bangladesh shall rcecive any foreign contribution without the prior permission of the
Government,

(2} No Government, organisation or citizen of a forcign statc shall make any donation, grant or
assistance, whether in cash or in kind, including a ticket for journcy abroad, to any citizen of, or

organisation in, Bangladesh without the prior permission of the Government.

(3) Nothing in this scction shall apply to an organisation cstablished by or under any law or the
authority of the Govemment. .

_' | | 2
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5. Penalty etc.—(J) Whocver receives or makes any forcign contribution in contravention of the

provisions of scction 4 shall by
or with finc not ¢xeceding two times the amount or value of the contribution, or with both.

{2) No court shall take cognizance of an offcnce hndcr_ this Ordinance cxcept on a complaint made by
the Government or any officer authorised by it in this behalf. ’ :

S

H. M. ERSHAD, ndc. psc

DHAKA ; o : " LIEUTENANT GENERAL
The 6th September, 1982 Y- Chier martial Law Administrator.
‘ S. RAHMAN
Deputy Secretary.

1P E-58 /o -dLFI—),000 33, o881

punishable with imprisonment {or a term which may cxtend to six months, |



Exhibit E



Authorisation, objecﬁves and methods of Decree 55/98 of 13 October
operation of Foreign-Non-Governmental
Organisations

Decree 55/98
of 13 October

Creates the legal framework and defines the criteria governing the authorisation, objectives and
methods of operation of foreign non-governmental organisations

The complementary role that non-governmental organisations (NGOs) play alongside the
government’s initiatives for the rehabilitation and development of the country calls for the
creation of a legal framework to define the criteria governing the authorisation, objectives
and methods of operation of these organisations.

Therefore, under article 20 of Law 8/91 of 18 July, the Council of Ministers decrees:

Article 1
(Definitions)

For the purposes of this decree:

1.

Non-governmental organisations (NGOs) - means not-for-profit corporate persons
governed by private law, which are involved, specifically, in emergency, rehabilitation or
development programmes. They may be associations, foundations or other forms of
corporate person of a similar nature, pursuing objectives of co-operation for social and
economic development.

Authorisation — means the grant needed for an NGO to be able to begin and carry out its
activities i the national territory.

Central supervising authority — means the Ministry that oversees the main activity to be
carried out by an NGO in the national territory.

Article 2
(General principles)

Authorisation to carry out activities in Mozambique will be given to NGOs whose
articles of association (byelaws) are compatible with the Government programme,
especially with regard to rural and peri-urban development and, specifically, the areas of
education, health, water supply and the transfer of know-how and technology.

Foreign NGOs shall build national capacity so that their partners can continue projects
that have been initiated and ensure their sustainability.

In the pursuance of their activities, foreign NGOs shall be barred from carrying out or
promoting activities of a political nature.

Translation by MOZLEGAL ~ Mozambique's Legal Resource Portal www.mozlegal.com
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Authorisatidn, objectives and methods of - Decree 55/98 of 13 October
operation of Foreign Non-Governmental
Organisations

Article 3
(Purpose)

The general objective of NGOs is to devote themselves to assisting the population,
irrespective of their ethnic origin, race, religion or social status, and to participate in the
eradication of poverty, particularly by means of actions that increase family income and
create jobs.

Article 4
(Scope of application)

This decree applies to foreign NGOs that carry out activities in the Republic of Mozambique,
in the context of national emergency, rehabilitation or development programmes.

Article 5
(Authorisation)

1. The Minister of Foreign Affairs and Co-operation is given the power to authorise foreign
NGOs to commence their activities, after he or she has consulted the central supervising
authority.

2. An application for authorisation referred to in paragraph 1 of this article shall be made by
means of a letter of request accompanied by the following documents:

a) Authenticated copy of the articles of association, which demonstrate the legal
existence of the organisation in its country of origin;

b) Proposed general programme of activities that the organisation intends to carry out in
Mozambique;

¢) Description of the organisation’s background and its operational experience;
d) Staff that the organisation proposes to employ;

e) Document demonstrating the organisation’s capacity and the availability of financial
resources required for carrying out the activities in Mozambique.

The letter of request shall also show the name of the NGO and its head office or
domicile.

(9]

" Article 6
(Commencement of activities)

1. Non-governmental organisations shall only begin carrying out their activities after
authorisation to do so has been granted.

Translation by MOZLEGAL — Mozambique’s Legal Resource Portal www.mozlegal.com
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Adthorisation, objectives and methods of Decree 55/98 of 13 October
operation of Foreign Non-Governmental
Organisations

2. The authorisation referred to in paragraph 1 of this article will be valid for two years and
it may be extended if the parties so agree.

3. The central supervising authority shall approve the activity programme proposed by the
NGO, in accordance with sectoral policy, and it shall check whether the proposal
complements the Government programme.

4. The central supervising authority that oversees the activity of the NGO shall have the
power to designate which province the activities should be carried out in, taking into
consideration the need to apply the principle of equity in the development of the country.
Provincial governments shall designate which district or municipality the NGO should
operate in, and the NGO shall decide which locations to carry out its projects in.

Article 7
(Filling job positions)

The employment of foreign workers shall comply with the labour legislation in force in
Mozambique.

Article 8
(Activity report)

During the performance of their activities, NGOs shall submit annual activity reports in
accordance with procedures to be laid down by the Minister of Foreign Affairs and Co-
operation.

Article 9
(Tax obligations)

1. Non-governmental organisations shall register with the tax department in their tax area,
after the authorisation referred to in article 6(1) has been granted and before they
commence activities.

o

Non-governmental organisations shall be subject to tax inspection or audits, strictly in the
terms of the tax legislation in force.

Article 10
(NGOs in operation)

Foreign NGOs that already exist on the date upon which this decree enters into force shall
make the necessary adjustments to bring themselves into line with the provisions of this
decree, within a period of one hundred and twenty days.

Translation by MOZLEGAL - Mozambigue's Legal Resource Portal www.mozlegal.com
info@mozlegal.com Tel: +258 1496900 ~ Fax: +258 1 496802
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Authorisation, objectives and methods of Decree 55/98 of 13 October
operation of Foreign Non-Governmental
Organisations

Article 11
(Omissions and applicable legislation)

1. Matters not dealt with in this decree shall be governed by Law 8/91 of 18 July, Decree
53/95 of 5 December and other legislation in force.

2. The Minister of Foreign Affairs and Co-operation shall pass regulations to implement
this decree.

Approved by the Council of Ministers.
Let it be published.

The Prime Minister, Pascoal Manuel Mocumbi.

Translation by MOZLEGAL — Mozambique's Legal Resource Portal www.mozlegal.com
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LABOUR LAW

Law no. 8/98 of 20" July

Having the need to adapt the current juridico-legal framework to socio-economic, political and
structural changes in the realm of labour, employment and social security, arising from the
provisions of sub-clause 1 of article 135 of the Constitution, the Assembly of the Republic
determines:

CHAPTER |
GENERAL PROVISIONS

Article 1
(Object)

1) The present Law defines the general principles, and establishes the legal regime
applicable to individual and collective labour relations.

2) The provisions of the present Law may not be derogated from, or modified by, instruments
of collective labour regulation, or by an individual employment agreement, except when they
establish more favourable regimes.

Article 2
(Extent of Application)

1) The present Law is applicable to juridico-labour relations established between employing
entities of State, co-operative (in relation to salaried workers), mixed and private sectors, in all
areas of activity, and to national workers and foreigners who conduct their activities in the
country.

2) The present Law is also applicable to juridico-labour relations between public companies
and their respective workers, without prejudice to the derogations provided for in specific
applicable legislation.

3) The juridico-labour relations of State functionaries shall be regulated by a specific statute.

Article 3
(Special Regimes)

Labour relations in the domestic, mining, port, maritime, rural, artistic, home and other sectors
whose activities require special regimes, shall be regulated by the present Law in all aspects
in which this is shown to be appropriate, having regard to the nature and particular
characteristics of the sector.

Article 4
{Sources of Labour Law)

1) The Constitution of the Republic, rule-making acts emanating from the Assembly of the
Republic and the Government, as well as legal employment norms and instruments of
collective labour regulation, constitute the sources of labour law.
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orientation and occupational development, -and by means of the operation of free public
placement services.

Article 169 )
(Methods for Promoting Employment)

The following shall constitute methods for promoting employment:

a) The preparation and execution of development plans and programmes, involving all
State bodies, in co-operation with social partners, in co-operative, co-ordinated activities in the
areas of the creation, maintenance and recovery of posts;

b) Support for individual and collective initiatives which envisage the creation of
employment and work opportunities, as well as the promotion of investments which generate
employment in the various sectors of economic and social activity;

a) Incentives for the occupational and geographic relocation of workers and their families
in a manner appropriate to the equilibrium between supply and demand of employment, and
considering sectoral and regional investments for the social promotion of social-occupational
groups;

b) The outlining of programmes to provide occupational information and orientation for
young people and workers, with a view to building the capacity of citizens and communities to
freely choose a profession and a type of work, according to their individual capacities and the
needs of the development of the country;

c) The development of activities of co-operation with foreign countries, in the regime of
migrant work;

d) The organisation of free public placement services;

e) The regulation and supervision of private placement activities for workers, by licencing,

controlling and supervising their exercise.
SECTION il
FOREIGN WORKERS

Article 170
(General Principles)

1) Employing entities shall create conditions for the integration of qualified Mozambican
workers in posts of greater technical complexity, and in places of management and
administration of firms.

2) Foreign workers who perform occupational activities in the country shall have the right o
the same treatment and opportunities as national workers, within the framework of the norms
and principles of International Law, and in compliance with the clauses of reciprocity agreed to
between the Republic of Mozambique and any other country - without prejudice to the
provisions of Law which reserve specific functions exclusively for national citizens, or which
place restrictions on the recruitment of foreigners, for reasons of public interest.

3) Employing entities, whether national or foreign, may only have foreign individuals in their
service, even if these are not remunerated, with the prescribed authorisation of the Ministry of
Labour, or of its delegated entities.

. 4) The provision of the previous sub-clause shall apply to administrators, directors, managers
and agents, as well as to employing entities which represent foreign firms, in relation to those
employed or delegated in their representative offices.

5) Agents and representatives of employing entities to whom work permits have been issued,
shall be exempted from the provisions of sub-clauses 3 and 4 of the present article.

Article 171
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(Conditions for the Contracting of Foreign Workers)

1) A foreign worker shall possess such occupational qualifications and specialisations as the
country requires, and his admission may only be effected if there are no nationals who have
such qualifications, or if their number is insufficient.

2) Whenever the entities referred to in sub-clauses 3 and 4 of the previous article intend to
make use of the services of foreign individuals, they shall submit an application to the Ministry
of Labour, indicating the firm’s name, head office and area of activity, the identification of the
workers to be admitied, the duties which they shall perform, their envisaged remuneration,
their occupational qualifications, duly proved, and the duration of the contract.

3) The mechanisms and procedures for the contracting of foreign individuals, as well as the
conditions for the performance of the functions of directors and managers, shall be defined in
a specific diploma. :

Article 172
(Restrictions on the Contracting of Foreigh Workers)

1) Without prejudice to the provisions of the Law which regulate the granting of residence
permits, the contracting of foreign workers shall be prohibited when these have entered the
country by means of a diplomatic, courtesy, official, tourist, visitor’s, business or study visa.

2) A foreign worker with temporary residence shall not remain in the national territory once
the period of the contract on the basis of which he entered Mozambique, has expired.

SECTION IV
OCCUPATIONAL TRAINING

Article 173 -
{Objectives)

1) Occupational training, improvement and re-qualification shall be regulated by the State,
and shall have as its objectives the guarantee of the development of capacities, and the
acquisition of skills and knowledge necessary for the exercise of a qualified profession, by
young persons and adults, thereby facilitating access to the labour market.

2) It shall be incumbent on the State to promote actions aimed at the occupational training
and re-qualification of workers, so as to promote access to higher occupational categories,
and to the fulfillment of the demands of posts.

Article 174
(Apprenticeship)

1) Firms may give apprentices jobs which are connected to the occupational specialisation to
which the apprenticeship pertains, provided that this will grant access o the respective
occupational career.

2) For the purposes of the previous sub-clause, the apprenticeship shall have a variable
duration, depending on the normal practice of the profession.

3) Young people of less than twelve years of age may not be admitted to establishments or
firms for apprenticeships.

Article 175
(Contracts of Apprenticeship)
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